           1                                       Thursday, 12th June 2008

           2   (10.00 am)

           3                     MR GRAHAM ROSS (called)

           4   LORD ARCHER OF SANDWELL:  May we come together, please.  May

           5       we convene.

           6           Apologies that it's rather muggy in here today.  If

           7       we open the windows, it is going to be very difficult to

           8       hear one another, I think.

           9           Dr Jones isn't able to be with us at the beginning,

          10       but obviously he will read the transcript of everything

          11       that is said and most of what we are talking about this

          12       morning will not be medical evidence, but legal matters.

          13       Perhaps I should apologise: a lot of it will be highly

          14       technical, but we thought that rather than lose time

          15       because we really are trying to bring our report to

          16       a conclusion, it would be better to get on and be joined

          17       by Dr Jones later.

          18           Before we begin, Mr Mark Ward has something that he

          19       would like to say to us.

          20   MR WARD:  Thank you.  This is just to represent all of the

          21       people that unfortunately couldn't attend today, because

          22       they are no longer with us, to hear this important phase

          23       in our step to justice.  Thank you for your time.  Thank

          24       you.

          25   LORD ARCHER OF SANDWELL:  Thank you very much, Mr Ward.
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           1   MR MEHAN:  Mark, might you be able to tell us who made the

           2       ribbons?

           3   MR WARD:  It is just one of the mums, thank you.

           4   LORD ARCHER OF SANDWELL:  Yes.  That should be recognised

           5       too.  She has done a very good job.

           6                     MR GRAHAM ROSS (called)

           7           All right, Mr Maguire.  Thank you for coming --

           8       sorry, Mr Ross.  Thank you very much for coming.

           9   A.  Pleasure.

          10   LORD ARCHER OF SANDWELL:  Would it be better if you

          11       introduced yourself and said what you think may be

          12       helpful and then we may have some questions for you?

          13   A.  Yes, indeed.  Thank you, Lord Archer and Mr Mehan and

          14       Ms Willetts and everybody involved in organising this

          15       inquiry.  I very much appreciate them for inviting me

          16       here today.

          17           My name is Graham Ross and I am a solicitor, and I,

          18       in 1986, I think it was -- a client walked into my

          19       office to medical that he was a haemophiliac.  He had

          20       been informed that his treatment had led to him becoming

          21       HIV positive and he wondered what the legal consequences

          22       might be of that.  That --

          23   LORD ARCHER OF SANDWELL:  Can you hear at the back?  Yes?

          24       Thank you.

          25   A.  That created what then became the multi party group, so
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           1       I have been involved in founding and leading as one of

           2       the three man members of a steering committee the

           3       primary HIV litigation for haemophiliacs.  I also then

           4       continued to do the same for non-haemophiliacs, the

           5       transfusion case that settled, I think it was 1991 or

           6       1992.

           7   LORD ARCHER OF SANDWELL:  Which led to the Eileen Fund?

           8   A.  Correct.  The first one was led to three grounds under

           9       the Macfarlane Trust.

          10   LORD ARCHER OF SANDWELL:  Yes.

          11   A.  Then the Eileen Trust.  I did not then act for those

          12       haemophiliacs contracting hepatitis virus C for -- in

          13       respect of the product liability case that was conducted

          14       by Deesman and Zutter(?) against the Blood Transfusion

          15       Service, but what I did do was act for a number of

          16       haemophiliacs with HCV in a claim against the Department

          17       of Health for the failure to delay the treatment,

          18       a different case and which I will explain about that.

          19   LORD ARCHER OF SANDWELL:  Just to get it clear in my mind,

          20       was that the litigation before Mr Justice Ogden?

          21   A.  No, the litigation before Lord Justice Ogden was the

          22       first one.  The latest and final one --

          23   LORD ARCHER OF SANDWELL:  I am trying to get the chronology

          24       in my mind if possible.

          25   A.  I am just very briefly introducing myself.
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           1   LORD ARCHER OF SANDWELL:  Yes.

           2   A.  Lord Archer.  If I can say, I think I have -- how much

           3       time?  I think I have an hour.

           4   LORD ARCHER OF SANDWELL:  Yes.

           5   A.  I rather feel like, having worked on these cases and

           6       been involved for so many years, I feel a little like

           7       one of those members of, I think it is called the

           8       Reduced Shakespeare Company who perform the works of

           9       Shakespeare in 90 minutes.  I will see what I can do, my

          10       best, so forgive me if some of the questions of detail

          11       that anybody has, I may not immediately -- since

          12       Mr Mehan invited me here, I have spent a couple of days

          13       going through the papers and the more I look, the more

          14       I see that there is more to look.  So --

          15   LORD ARCHER OF SANDWELL:  I think my best contribution to

          16       your presentation is to stay silent and listen for

          17       a moment.

          18   A.  By all means interrupt me, Lord Archer.  But what I will

          19       say is if there is any specific information requested

          20       which I cannot give you today, I am more than happy to

          21       do it by letter subsequently.

          22           So basically, that's where my involvement was with.

          23       We -- we very quickly formed a steering committee.

          24       There was a lot of publicity at that time, of course,

          25       and ultimately we ended up as a group, and this was very
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           1       early days for group actions.  There was no group

           2       orders, as we now have, group litigation orders and we

           3       were very much having to make the rules up as we went

           4       along.

           5           My -- and we allocated roles.  We eventually ended

           6       up acting for around 800 of the 1200 haemophiliacs who

           7       sadly were exposed and infected by the virus.

           8           My role was initially to research the medical and

           9       scientific knowledge, and that meant speaking to all the

          10       major players, if you like, in the medical community,

          11       scientific community in regard to this, and also

          12       examining documentation.  I did the first attendance at

          13       the Department of Health's offices to try and make sense

          14       of their paperwork and then subsequently involved in

          15       a lot of the discovery.

          16           Let me just say one point, because I understand

          17       there has been concerns about claims that a lot of the

          18       documents, which of course are source material for the

          19       orders, the history of this thing, have been not

          20       available.  I don't know what the truth of that matter

          21       is so far as the Department of Health's position is.

          22       All I know is that I did retain substantial documents.

          23       I did review substantial documents.  I did make notes of

          24       substantial documents.  I have in fact -- in fact, since

          25       I wrote to Mr Mehan, reminded myself that in fact, I was
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           1       asked to -- not to return them, but to forward them to

           2       the other firm's solicitors who were requiring them in

           3       the -- in the product liability case, the final case for

           4       hepatitis.

           5   LORD ARCHER OF SANDWELL:  Ah.  This is going to -- again,

           6       I am sorry to interrupt, but we were trying to piece the

           7       evidence on that together too.  We have heard some of

           8       the evidence from the department.  It seems that a lot

           9       of the papers which went to solicitors and counsel on

          10       the government's side during, I imagine, that early

          11       litigation were returned to the department and then went

          12       missing for some reason; and that then they discovered

          13       that you had photocopies of them.  Was that right?

          14   A.  Well, yes.  I was entitled -- we were able to obtain.

          15       That was our right, as you know, in disclosure.

          16   LORD ARCHER OF SANDWELL:  Yes, of course.

          17   A.  And they were substantial.

          18   LORD ARCHER OF SANDWELL:  I see.  But that is what happened

          19       and why they then had the photocopies of the original

          20       documents.

          21   A.  I see -- so have they now been made available, all of

          22       them?

          23   LORD ARCHER OF SANDWELL:  A lot of them have.

          24   A.  To this inquiry?

          25   LORD ARCHER OF SANDWELL:  You may be able to help us on
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           1       that.

           2   A.  What I have with me now, which is a very useful resume

           3       of a lot of the issues about the claims in relation to

           4       Elstree, the claims in relation to delay in the

           5       introduction of heat treatment and the claims in

           6       relation to the inadequate reaction to the developing

           7       risk at the time in the 70s.

           8           This is a document that I prepared for the final

           9       work that I did in 2000 to 2002, I think, for a group of

          10       clients who were seeking to claim compensation against

          11       the Department of Health for hepatitis.  Again, it was

          12       a case based on the same grounds as the HIV case.

          13       Different -- without getting too into the legality,

          14       different causation problems of course, because

          15       hepatitis was endemic in all sorts of -- in both

          16       domestic and imported product.  But nevertheless there

          17       was -- now, this, legal aid was originally granted to me

          18       solely to do that case, quite separate from the other

          19       litigation conducted by Deesman and Zutter(?) against

          20       the National Blood Transfusion Service.

          21   LORD ARCHER OF SANDWELL:  Was that going on at the same time

          22       as your litigation?

          23   A.  Yes, it was, yes.

          24   LORD ARCHER OF SANDWELL:  So the two were going on --

          25   A.  Correct.
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           1   MR MEHAN:  For the HIV virus?

           2   A.  The hepatitis.

           3   MR MEHAN:  So we are talking about 2001, 2002?

           4   A.  Correct.

           5   LORD ARCHER OF SANDWELL:  So in your case, we are up now to

           6       2001/2002.

           7   A.  Yes, I don't think I am going to -- if I took this

           8       purely chronologically, it would be rather confusing.

           9   LORD ARCHER OF SANDWELL:  Yes, I do understand that.

          10   A.  I am just dealing with the issue about documentation and

          11       what I may or may not be able to assist the inquiry

          12       with.

          13   LORD ARCHER OF SANDWELL:  Sure.

          14   A.  So in that particular case, I had the task, after

          15       a short -- after a while, legal aid was withdrawn and

          16       I appealed that and we had an appeal hearing for which

          17       I prepared this document.

          18           Now, my clients in that have all received this

          19       document and I don't know whether any of them have put

          20       this in or not.  What this contains -- two things.

          21       Firstly, it contains comment and extract from some of

          22       the documents.  As I say, I don't have the original --

          23       the original copies, if you know what I mean, but I do

          24       have my comments of highlighted documents that I feel

          25       were significant as to answering the questions.
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           1   LORD ARCHER OF SANDWELL:  Again, sorry to keep interrupting,

           2       but I want to be clear as we go along.  On what grounds

           3       was the legal aid withdrawn by the committee?

           4   A.  Well, I was extremely angry about that and there was

           5       a lot of correspondence.  My own view is that this was

           6       part of the context of -- as someone who has been

           7       involved over the years in a number of group actions and

           8       as a legal aid lawyer at the time -- part of the general

           9       political will to destroy legal aid, if I can put it in

          10       that context.  Although there is still, these days,

          11       a very heavy legal aid bill --

          12   LORD ARCHER OF SANDWELL:  It was the reluctance to grant

          13       legal aid in general.

          14   A.  It was generally the bar was rising all the time and the

          15       context of that was that this government felt that we

          16       did not want to continue with the legal aid as it then

          17       was.

          18   LORD ARCHER OF SANDWELL:  But they didn't give a specific

          19       reason.  They didn't say --

          20   A.  Oh yes.  Well, I would have to -- I mean, like all of

          21       these things --

          22   LORD ARCHER OF SANDWELL:  They may have said: we don't think

          23       you can prove negligence, or they may have said: you are

          24       out of time or whatever.

          25   A.  We had limited counsel support, limited in the sense
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           1       that we hadn't got full cover for generic opinion, but

           2       we had evidential support.  We had a very strong case,

           3       and I will briefly explain why I felt that.  I believe,

           4       I am probably right in saying, although I can check that

           5       out and I will happily answer that point and confirm,

           6       perhaps with the letter refusing, but I believe it had

           7       to do with what was very common in those days, what we

           8       called the economic value of the case.  In other words,

           9       it was only a small number of people that I was acting

          10       for and repeatedly, constantly legal aid cases were

          11       being pulled, not because there was not a strong case in

          12       law, but because the amount of damages that might be

          13       recoverable, the totality of the damages that might be

          14       recoverable might not justify the totality of the

          15       expense that might be incurred.

          16   LORD ARCHER OF SANDWELL:  Just a little puzzling, isn't it,

          17       if you infect with someone with AIDS, to say: we don't

          18       think that on full liability the damages will make it

          19       worthwhile, is a bit odd, isn't it?

          20   A.  Yes.  This was hepatitis C and there were issues about

          21       causation, and comparable and this sort of thing.

          22       I think the argument against that argument has always

          23       been, and I have often put this forward and this is one

          24       of the things that needs -- one might consider this as

          25       one of the lessons, if you like, of things one might be
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           1       looking for, that in assessing the cost viability, the

           2       cost benefit of public money in a legal case like this,

           3       one should take into account, not -- on top of the

           4       benefit of the particular claimants who decide to step

           5       up to the plate, but the benefits, (a), everybody else

           6       who has suffered in the same way and have not, for very

           7       good reasons, wanted to go through the stress and strain

           8       of instructing solicitors and going through the court;

           9       and also one could say, particularly when one is dealing

          10       with, let's say, the pharmaceutical cases I used to deal

          11       with, the message it was saying to other pharmaceutical

          12       companies that might in fact lead to safer practices all

          13       round.  In other words, the greater public benefit of

          14       class actions, which is where I think we ought to be

          15       coming in this country but we haven't got there, I mean,

          16       that is a different issue I could talk about.

          17   LORD ARCHER OF SANDWELL:  Well, yes.

          18   A.  But I do think that --

          19   LORD ARCHER OF SANDWELL:  We have been debating this for

          20       many, many years, all the --

          21   A.  Exactly.  And I think one of the -- you know, at the

          22       point that Lord Archer and your colleagues might be

          23       considering: is there any messages from all of this?

          24       One of the messages might be that whenever there is

          25       a medical issue of public concern, should we still --
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           1       should, whether or not this gets to court, because my

           2       main point which I hope I will be able to establish is

           3       that the litigation played a significant role in the

           4       development of funding for the victims -- that when

           5       considering these, the old methods in which legal aid

           6       used to consider, you know: would the private client of

           7       reasonable means have paid a solicitor privately to do

           8       this?  If not, we won't publicly fund it.  That should

           9       be scrapped.  And that one should be looking at a class

          10       action system that looked at the issues and ensured that

          11       the issues had their day in court, whatever the

          12       circumstances of any individual claimant.  And as we

          13       will come to see, the reason that the HIV case before

          14       Lord Justice Ogden did not have its day in court, the

          15       evidence was not presented fully in open, was because of

          16       the fact that it was no longer following the offer that

          17       had been put forward, which we, as I will explain, did

          18       accept for the group, but which any individual could

          19       have rejected, and I think some did, should not have

          20       prevented the issue itself being resolved on the basis,

          21       if you say: this has got such powerful wider public

          22       health and accountability issues of products that the

          23       issues are -- I mean, I will just very briefly point

          24       out, looking through some papers, one of the great

          25       driving factors to this offer that was proposed to us,
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           1       £42 million -- I take it the inquiry has had information

           2       about the --

           3   LORD ARCHER OF SANDWELL:  We have.  I have seen the terms of

           4       the offer.

           5   A.  I am happy to give -- I have got a document, I think

           6       with me, but I can let you have a copy.

           7   LORD ARCHER OF SANDWELL:  I would be grateful.  If you

           8       could --

           9   MR MEHAN:  I think Mr Ross is talking about the

          10       Macfarlane Trust allocation, which we have heard about,

          11       in terms of the £42 million allocated.

          12   LORD ARCHER OF SANDWELL:  Yes.

          13   MR MEHAN:  But we are going a little bit backwards and

          14       forwards in time.

          15   A.  Okay.

          16   MR MEHAN:  Just clarifying the point about the 2002 legal

          17       aid certificate being withdrawn and obviously the appeal

          18       was unsuccessful --

          19   A.  Well, this -- yes, you are quite right.  I was about to

          20       explain what this document is about.

          21   MR MEHAN:  I assume the case is based on medical negligence,

          22       as opposed to personal injury, or clinical negligence,

          23       on the basis that legal aid was abandoned in April 1999,

          24       and so were the cases not then adopted on a no win no

          25       fee basis, or were they just withdrawn on the
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           1       basis: look, we have no more money, no more case.

           2   A.  I would have loved to adopt it on a no win no fees case

           3       if I was personally wealthy.  But no, in fact, this was

           4       a case that would have been -- this is one of the

           5       problems with the legal aid being withdrawn, that

           6       complex cases where there is a significant risk, but

           7       which nevertheless does not mean should not have its day

           8       in court, but where there is a significant risk on law

           9       would not be taken on by a no win no fee.  I mean, one

          10       doesn't take -- because that's putting one's own

          11       personal --

          12   LORD ARCHER OF SANDWELL:  I think what we are anxious again

          13       is to have a clear picture in our minds of what did

          14       happen.  So you start off with the class action.

          15   A.  Correct.

          16   LORD ARCHER OF SANDWELL:  Then legal aid is withdrawn and

          17       you appeal.

          18   A.  Correct.

          19   LORD ARCHER OF SANDWELL:  And what happened to the appeal?

          20   A.  First of all, it wasn't a class action.  It was not

          21       a group action, in the sense --

          22   LORD ARCHER OF SANDWELL:  It was just a lot of --

          23   A.  It was grouped together for legal funding but there was

          24       not at that stage a group litigation because we hadn't

          25       actually got it -- I think there might have been one or
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           1       two cases just issued individually because of

           2       limitations whatever -- obviously there was

           3       limitation -- I would have to review my papers.  But it

           4       was a question of getting legal aid to do more research

           5       beyond what had already been happened.

           6   MR MEHAN:  I think it might be helpful that we start off in

           7       1986 about --

           8   A.  Exactly.

           9   MR MEHAN:  -- how the class action of 800 claimants, how

          10       that claim was constructed and, on what grounds it was

          11       constructed and move forward to 2000, 2002.  Because we

          12       don't want to confuse the hep C product liability claims

          13       with the history of the class action, because we are

          14       talking about 1986 up to Macfarlane Trust 1991.

          15   A.  Correct, correct.  Yes, indeed.  Happy to do that.

          16           So the case itself, for which we had supporting

          17       counsel's opinion proving source opinion, was on the

          18       grounds that this was operational negligence by the

          19       Department of Health.  The failure to so arrange affairs

          20       that we were making sufficient Factor VIII concentrate,

          21       as required, clinically required by patients in this

          22       country, as to avoid importing product from the

          23       United States or anywhere else.

          24           I say operational negligence because the great risk,

          25       if you like, with this litigation is, (a), it is always
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           1       hard to sue the government.  The general view is that

           2       you cannot require a government to pay whatever is

           3       necessary simply because it is right or wrong, because

           4       government -- one of the problems with government, and

           5       obviously in the Department of Health in particular is

           6       that they have a limited bundle budget to handle.

           7       Whatever they spend with one group of patients would

           8       deprive money for another group of patients.

           9   LORD ARCHER OF SANDWELL:  But what was alleged against the

          10       government was negligence in not producing self

          11       sufficiency; is that right?

          12   A.  Correct, yes, absolutely.

          13   LORD ARCHER OF SANDWELL:  Would it be possible for us to see

          14       a statement of claim in that case?

          15   A.  I don't have one with me.  I don't see -- there is all

          16       sorts of question marks about prejudice and I am

          17       prepared to --

          18   LORD ARCHER OF SANDWELL:  We will leave this to you.

          19   A.  I think the claim form is all right, because in fact it

          20       was published, I think it went -- I think the issue of

          21       the -- if it was issued with the writ, then it is

          22       certainly public, it is in the public domain in the writ

          23       office.  The pleadings themselves are not.

          24   LORD ARCHER OF SANDWELL:  No.

          25   A.  Nor the --
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           1   LORD ARCHER OF SANDWELL:  I understand.

           2   A.   -- disclosure.

           3   LORD ARCHER OF SANDWELL:  What about counsel's opinion?

           4   A.  But consent can be given.  Well, very interesting.

           5   LORD ARCHER OF SANDWELL:  We have been supplied with

           6       a number of opinions by counsel, and for the --

           7   A.  I personally -- for professional reasons, would not wish

           8       to do that without counsel's consent.

           9   LORD ARCHER OF SANDWELL:  Of course.

          10   A.  Obviously clients have probably been given documents.

          11       And clients are entitled to do with those documents what

          12       they wish.

          13   LORD ARCHER OF SANDWELL:  Anyway, we will leave that with

          14       you.

          15   A.  That is something if you wish to address I am happy to

          16       do that.

          17   MR MEHAN:  Mr Ross, you made a comment about government and

          18       their view perhaps of taking fund from one pot and

          19       putting it in another pot and then leaving that other

          20       pot empty.  But if there is a claimant in the court, it

          21       would have been for the court to decide the level of

          22       damages, irrespective of whether or not government

          23       decided whatever they wanted to allocate --

          24   A.  That is the point I am trying to say, that courts do not

          25       recognise that because governments have got a finite
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           1       amount of resource to use, that in fact it is harder to

           2       find that they have been -- have breached any civil

           3       liability, and because of that fact, I am simply saying,

           4       because of the fact there is a finite resource, they

           5       can't do everything.  It is different with a commercial

           6       company when you're suing --

           7   LORD ARCHER OF SANDWELL:  Courts are understandably

           8       reluctant to say: we would not have handled the national

           9       budget in the way the treasury did.

          10   A.  Yes.  So what we had to do was come under this bar,

          11       under this radar, if you like, of policy.  You can't win

          12       a case on policy.  You cannot take the government to

          13       court, the way they allocate resources for that

          14       treatment and that treatment is wrong.  So you have to

          15       show that it is what is called negligence, that no

          16       reasonable Secretary of State would have done what he

          17       did or failed to do what he failed to do, in operational

          18       matters, not policy matters.  And the way we constructed

          19       it was that the way, for example, the Elstree was

          20       operated was an operational matter.  This was like, just

          21       like a private company.  They made a product and they

          22       had particular responsibilities for the consumers of

          23       that product.  And that -- both as to heat treatment and

          24       quantity.

          25           If I can say in short and in brief and the way
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           1       I feel the evidence is quite outstandingly in support of

           2       that element to it, was this.  Here we had, in the

           3       70s -- put it this way, because I remember thinking this

           4       on the train.  If we had had a Secretary of State in the

           5       1970s, the American Secretary of State for defence,

           6       Donald Rumsfeld, and in fact possibly they had in 2002

           7       Mr Kenneth Clarke or Mrs Edwina Currie at the time, then

           8       two things:  (a), we may not have had the HIV infection

           9       and (b), we may not have had the invasion of Iraq.  The

          10       reason I say that, is because what was happening in the

          11       70s was what Mr Rumsfeld referred to, if you remember,

          12       rather amusingly, as "the known unknowns".  What he was

          13       trying to say was of course: yes, we may not have all

          14       the evidence of where there was -- we knew what we

          15       didn't know and we ...

          16           And what I am trying to say is that in the 70s,

          17       whilst we may not have had knowledge of anything other

          18       than what then later became known -- well, what was then

          19       known as hepatitis non-A non-B, later became identified

          20       and isolated and in fact as C, we may have known that

          21       there was this virus around, but we should have known

          22       and we did know that there were a lot of other unknown

          23       viruses around, and in fact our third -- one of my first

          24       expert witnesses, and I am sure there will be no

          25       difficulty in me making this one brief comment -- sadly
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           1       he has passed away, Dr David Dane, who was a very senior

           2       virologist or leader of the movement in the knowledge

           3       and development of science and biology.  He said to me,

           4       "Of course you know that whilst you can only ever

           5       identify so many viruses, you know there will be

           6       others".  Because in other words, blood was a sewer of

           7       infection, and so you take blood products, contributed

           8       to by maybe 10,000 contributors, of course you are going

           9       to have things other than the ones you already known

          10       about.  The known unknowns.

          11           And the first head of claim, if you like, although

          12       we didn't draft it exactly those terms, is that this

          13       were -- of course one knows that if you are going to

          14       import products, produced out of plasmaphresis by

          15       regular attendance of people who did it for money for

          16       whom there was known to be a disproportionate element of

          17       needles -- needle sharing, drug abusers, sadly, that was

          18       a fact -- that in fact -- and from prisons, that was

          19       a fact that one would raise, that there was going to be

          20       a clear risk of something else in the product that you

          21       weren't, at that stage, not heating out.

          22           So that was the first point.  When Lord Owen -- who

          23       I believe has given evidence to this inquiry and who

          24       I did see at the time, gave the promise to Parliament,

          25       to government, that was, if you like, a recognition,
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           1       although it was on hepatitis at that stage, that

           2       whatever one's view as a doctor about the seriousness --

           3       and I appreciate that at that stage many doctors would

           4       say quite rightly that they didn't appreciate how

           5       serious hepatitis non-A non-B was, but that's

           6       irrelevant -- that, you know, you needed to make this

           7       product pasteurised.  That is the key to the word,

           8       because that leads me to the other point about the case

           9       was the failure to heat treat any earlier than they did.

          10           Heat treatment.  And in here, I have the evidence

          11       of -- heavily extracted, of a Dr Putnam who gave

          12       evidence in an American case where it was found that,

          13       I think it was Cutter or Armour, were -- had admitted

          14       negligence for not heat treating in 1973.

          15   LORD ARCHER OF SANDWELL:  Well, we have the judgment of

          16       Mr Justice Burton at the later stage, where he reviews

          17       quite a lot of that.

          18   A.  Yes, I don't think he would have reviewed Dr Putnam's

          19       evidence, which is quite sad really.

          20   LORD ARCHER OF SANDWELL:  No.

          21   A.  But anyway.

          22           So essentially what Dr Putnam says is: well, first

          23       of all heat treatment was the obvious way to make this

          24       product safe.  It goes back to Mr Pasteur, a long --

          25       I think in the 1920s.  Heating something.  The problem
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           1       was purely commercial.  They knew how to heat it and

           2       kill off viruses.  The problem was simply stabilising

           3       the product so you would have, from all the plasma that

           4       you heated, enough blood product left to serve your

           5       patients.  The more -- the less stable the process, the

           6       more expensive the product.  You needed more of it, you

           7       needed to pay more donors for more product that would

           8       eventually, with denaturising and loss of protein,

           9       actually give you what you need.  It was a purely

          10       commercial thing.

          11           And when -- and our argument was, and I think it

          12       still is now, was very much with the hepatitis claim for

          13       legal aid, was: we know that what the blood transfusion

          14       service will say: we didn't know about heat treatment.

          15       As soon as Burringwork(?) in Germany started to produce

          16       one, then the American company started to do one, fine,

          17       I see.  We can do it.  All it was, it just needed money

          18       spent at experimenting.  The different additives --

          19       I think they eventually tried sucrose additives, that

          20       did the trick, if you like.

          21   LORD ARCHER OF SANDWELL:  So pinpointing the negligence that

          22       was alleged is not enough money was spent on research at

          23       that time?

          24   A.  Not enough money was spent on research, but more

          25       importantly of course, to do with the fundamental point
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           1       that Elstree was allowed to decline, knowingly allowed

           2       to decline.

           3   LORD ARCHER OF SANDWELL:  Oh yes, certainly.

           4   A.  And it was very much that the -- so, but on the heat

           5       treatment, it was -- well, what we say the evidence was,

           6       that in fact it wasn't just ignoring the fact

           7       that failing to spend the money on experimenting and

           8       working out the right combination of sucrose additives

           9       and heat and how long, the temperature, how long you do

          10       it for and all that.  Until they did a trial and error,

          11       there weren't going to, but eventually they did, they

          12       were almost bounced into it, if you like.  And it was

          13       very much like -- and of course the problem was, and

          14       I think the evidence -- what I can say is very, very

          15       clear: that in fact, once Lord Owen made his promise,

          16       the message was, "We can't do this, because of the state

          17       of Elstree.  It is not ..." I am sure you had all that.

          18   LORD ARCHER OF SANDWELL:  I think we were seized of that.

          19   A.  We cannot possibly be self sufficient without spending

          20       a huge amount on the infrastructure, the maintenance, it

          21       was --

          22   LORD ARCHER OF SANDWELL:  They ended up spending a huge

          23       amount rather later.

          24   A.  Exactly, and the reason --

          25   MS WILLETTS:  May I ask on what basis Elstree was allowed to
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           1       decline?  Was that because it was not fit for purpose?

           2   A.  Because people knowingly didn't stop it declining and it

           3       didn't have the facility to meet the demand or to

           4       experiment and produce in the quantity that avoided us

           5       having to import from the United States.

           6   LORD ARCHER OF SANDWELL:  I think we may have some evidence

           7       on that.

           8   A.  Yes.

           9   MS WILLETTS:  So the transfusion service only undertook heat

          10       treatment at a time when they said: ah yes, we know

          11       about this, this is something that is now a possibility.

          12       Is it not also the case that later on, when Scotland was

          13       withdrawing product to heat treat, that the English part

          14       didn't?  The English transfusion service didn't --

          15   A.  That rings a bell, that rings a bell.  I can't put my

          16       finger on it.

          17   MS WILLETTS:  I don't know to what extent those things are

          18       connected, but I am just trying to connect in my head.

          19   A.  Absolutely.  There was a bit of a postcode lottery,

          20       a country lottery.

          21   MR MEHAN:  Just going into the issue about the claim itself

          22       and the issue of heat treatment.  It seems if it is the

          23       HIV class action, the heat treatment came into force, if

          24       I can put it like that, in December 1984, when the

          25       product was either recalled or taken off the shelf,
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           1       certainly in Scotland and the United States, perhaps not

           2       so in England until, I think, August or October 1986.

           3       So there is a ed period when the product was still out

           4       there on the shelf.

           5   MS WILLETTS:  Yes.

           6   MR MEHAN:  So was your claim based on -- because heat

           7       treatment only became a real factor post-HIV, so 1982,

           8       1983, until heat treatment yield became more achievable,

           9       that they would get the yield without decreasing

          10       their -- you know, the commerciality of it.  Was that

          11       how your claim was based?

          12   A.  I would have to -- I am sure that's right, but that was

          13       not the big picture, if you like.  I am sure there was

          14       detail of -- you know, it was a very long particular as

          15       a claim and we are --

          16   LORD ARCHER OF SANDWELL:  And you are still talking about --

          17   A.  But yes, I am sure --

          18   LORD ARCHER OF SANDWELL:  We are still talking about the

          19       1990s, are we, the claim you are talking about?

          20   A.  The 1980s.

          21   LORD ARCHER OF SANDWELL:  1980s?

          22   A.  It started in court in 1989, but I am talking about the

          23       history -- no, we are talking about the 70s.  We are

          24       saying --

          25   LORD ARCHER OF SANDWELL:  I am wondering -- we are getting
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           1       the chronology a little confused.

           2   A.  We are saying there should have been heat treatment as

           3       early as the 70s and there should have been self

           4       sufficiency as early in the 770s.

           5   LORD ARCHER OF SANDWELL:  But you said that in the case

           6       which you are talking about, which was in the 1980s?  Or

           7       when you started the research --

           8   A.  It started in 1989, I think.

           9   LORD ARCHER OF SANDWELL:  1989.

          10   A.  In court, the group action.

          11   LORD ARCHER OF SANDWELL:  I see.

          12   A.  But you are asking about the broad nature of the

          13       allegations.  It was failure to heat treatment and delay

          14       in self sufficiency, which arguments were brought

          15       forward by me in the intended hepatitis litigation that

          16       was funded only so far, and then withdrawn.

          17           I think in fact, thinking through now, one of the

          18       reasons that they withdrew was because they were already

          19       funding at the same time the product liability action

          20       against the blood -- which was essentially for

          21       non-haemophiliacs.  These were the people who received

          22       the blood transfusions.  This was the Newcastle, the

          23       case that led to the Skipton Fund, I think.

          24   LORD ARCHER OF SANDWELL:  The Skipton Fund?  This was the

          25       one tried by Mr Justice Burton?
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           1   A.  Yes, correct.  Yes, that's right.

           2   LORD ARCHER OF SANDWELL:  Oh, I see.  And there was some

           3       reluctance to fund two cases simultaneously.

           4   A.  Well, because the solicitors in that case did not think

           5       there was generic action for haemophiliacs for blood

           6       products who had got HIV, HC.  So they were acting --

           7       that case was for non-haemophiliacs receiving blood

           8       transfusions that had not been screened and it was

           9       a product liability case and was successful, was a very

          10       important case.  I was acting for haemophiliacs with

          11       hepatitis C, which case was based on the same argument

          12       that the HIV case was on.

          13   LORD ARCHER OF SANDWELL:  Of course.

          14   A.  It was a narrower, much smaller group because it

          15       depended on when they had the treatment.  I won't go

          16       into that detail, for causation.  Okay?  So I carried on

          17       with the same argument that we had succeeded in

          18       obtaining the settlement for in the HIV.

          19   MR MEHAN:  Did you face any limitation issues for the class

          20       action in 1989 with respect to the HIV?  Was there any

          21       limitation issues from diagnosis to --

          22   A.  There was some, yes.  There was also, at the same

          23       time -- I mean, the limitation came into individual

          24       negligence cases, because I dealt with a number of --

          25       I mean, the group action was against the government,
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           1       but --

           2   LORD ARCHER OF SANDWELL:  The group action was against ...?

           3   A.  Against the Department of Health, the government.

           4       Against the Department of Health.  But the blood

           5       transfusion service was the second defendant.  But there

           6       was satellite litigation where what you are saying came

           7       into effect, against health trusts for negligence;

           8       largely treating children with concentrate, rather than

           9       considering them for cryoprecipitate and things like

          10       that.  They were largely successful on an individual

          11       basis.

          12   LORD ARCHER OF SANDWELL:  And they were in the, what,

          13       19 ...?

          14   A.  1990s.  Well, yes, 1990s.  Going on more or less at the

          15       same time.  But they had limitations.  The group

          16       action -- again I would have to review -- yes, of

          17       course, but there was nothing really significant.

          18       I don't think the defence -- I don't think that was our

          19       main hurdle, if you like, because I don't think -- well,

          20       we are talking about the knowledge --

          21   LORD ARCHER OF SANDWELL:  The different individuals --

          22   A.  -- the knowledge that was in the three years, 1989.

          23   LORD ARCHER OF SANDWELL:  The different individuals would

          24       know they had been infected at different times, wouldn't

          25       they?
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           1   A.  Well, yes, but the main group was mid 80s.  1986,

           2       I think, 1985, 1986.  As soon as my first client was

           3       notified, he came to see me.  I think we issued probably

           4       within two years of that.  So there was a third

           5       anniversary coming up, but there weren't any -- I was on

           6       the steering committee for the British coal case; that

           7       was a ridiculous limitation on that because it was going

           8       back to the 1950s.  But different matter altogether.

           9           So that was -- and in this document, as I said,

          10       Professor Putnam who was -- I mean, it is quite

          11       staggering.  And in fact, the way, he explains it, he

          12       had no doubt and the court agreed with him, that the

          13       manufacturers in America should have been heat treating

          14       in the 70s, should have had a heat treatment product by

          15       1973 and he has very convincing evidence of that.  It

          16       was all discussed in 1975 in a major Red Cross,

          17       international Red Cross symposium.  He gives all the

          18       evidence that was put there.  The reason they didn't do

          19       that was, if you like -- it reminded me, because

          20       I remember looking at the papers, a friend of mine was

          21       one of the lawyers in the States who successfully, on

          22       behalf of Florida, took on the tobacco companies.  It

          23       was very similar.  The issue was very similar to the

          24       reasons why big tobacco didn't market safe cigarettes.

          25       They knew and they had a safe cigarette they could have
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           1       marketed, but it was not economic, commercially, to do

           2       that, because people would have smoked less of the

           3       product.  Similarly, to introduce heat treated product

           4       would have meant not less product, but it would have

           5       meant massively more expensive product.

           6   LORD ARCHER OF SANDWELL:  Have you got a transcript of this

           7       evidence by any chance?

           8   A.  Yes.  What I am saying is this document is my

           9       presentation and argument for -- to the Legal Aid Board

          10       in Chester in 19 -- well, this is actually in 1999,

          11       which the second half goes through line-by-line

          12       Professor Putnam's evidence.  And just in case -- you

          13       know, in every one of these medical legal cases, there's

          14       always -- in many of them, it is always -- experts who

          15       are a little on the edge, if you like, of a little

          16       controversial.

          17           But Professor Putnam, you could hardly say that for

          18       him.  He is a distinguished professor in molecular

          19       biology and biochemistry at Indiana University and he

          20       goes on about the other people saying the same thing.

          21   LORD ARCHER OF SANDWELL:  Sorry, to complete that part of

          22       it, that appeal, was it turned out?

          23   A.  Yes.  Very frustrating.

          24   LORD ARCHER OF SANDWELL:  So that litigation didn't proceed?

          25   A.  No.  Very, very, frustrating.  We had to do an enormous
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           1       amount of work subsequently, you asked about no win no

           2       fees, in trying to persuade the Legal Aid Board to

           3       change their mind.  There was this -- and also the

           4       government.  I mean, there was an awful lot of

           5       correspondence we had with various Secretaries of State.

           6           These, by the way, all lead me to the conclusion,

           7       very strong conclusion, and -- that -- as I said at the

           8       beginning, and if it is helpful, I will just quickly

           9       give you the bits of evidence of why I say this -- that

          10       litigation had a very, very powerful directing role in

          11       at least these funds, and somehow there are lessons

          12       there, should that be the case or not.

          13   LORD ARCHER OF SANDWELL:  That was what you were saying

          14       earlier?

          15   A.  Yes.

          16   LORD ARCHER OF SANDWELL:  I follow that.  One other thing.

          17       This, we are talking about, was the case in which

          18       Mr Justice Ogden made an order for discovery, was it?

          19   A.  I was about -- no, well, there was -- not

          20       Mr Justice Ogden.  It was Mr Justice Gibson, if I am

          21       right.  What Mr Justice Ogden is famous for is, which

          22       was covered in a -- and this is very important in

          23       driving the settlement, which was covered -- I have the

          24       original article that is headed "A wise judge" in The

          25       Times.  I don't know if this has been presented in
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           1       evidence before.

           2   LORD ARCHER OF SANDWELL:  I don't think I have The Times

           3       article.

           4   A.  The Sunday Times.  The day before.

           5   LORD ARCHER OF SANDWELL:  But I have a transcript of what he

           6       said, and he was urging the parties to find

           7       an accommodation.

           8   A.  Correct.

           9   LORD ARCHER OF SANDWELL:  And that led to Macfarlane.

          10   A.  Yes, exactly.  Well, more than that.  It wasn't just

          11       that alone.  It started the process off.

          12           What happened is that this was a big group action,

          13       800 out of 1200 and we would have maybe every two

          14       months, sometimes more frequently, a hearing where all

          15       the lawyers would get together before Mr Justice Ogden

          16       for directions.  This was one of the earliest -- one of

          17       the earliest examples of managing a group action, of

          18       which we now have group litigation order.  He was the

          19       assigned judge and obviously the intention was to

          20       coordinate and avoid lots of satellite cases.

          21           And we all trooped in one morning and were taken by

          22       surprise because he said, "Ladies and gentlemen, I want

          23       to say something before we start the proceedings."

          24       I think I can say this much.  This is me saying it --

          25       I am conscious of the privilege issues of course.  "In
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           1       order not to be misunderstood, I have written it out."

           2       From what you have told me, you have already seen the

           3       handwritten document he wrote out.

           4           Subsequently, the Sunday Times got hold of that.  As

           5       you say, and you have seen this, it was very much -- and

           6       it was staggering, in my view, and it was ground

           7       breaking.  This was the finest example of a judge

           8       getting to grips with the issues and managing, and

           9       trying to bring out, if you like, the wider public --

          10       given this is a public issue case to begin with, given

          11       that this was of massive significance to the health

          12       service and the way we run our health service system,

          13       the way we treat people who are suffering from that, as

          14       well as people who run our blood service generally.  And

          15       what he was trying to say was he wanted the public issue

          16       to be at this -- to be the fourth party, or whatever, to

          17       be at this hearing, and that he urged the government to

          18       look upon it not as a game where you put up legal

          19       arguments and protect yourself by them -- and there were

          20       legal arguments.  I have mentioned about, they would

          21       argue this as a policy case and we don't have, as I said

          22       before, an unlimited pocket so: how can we be at fault?

          23           And he urged conciliation and some sort of

          24       settlement.  Certainly -- and the Sunday Times printed

          25       that.  I don't know where they got that from, but it
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           1       leaked, basically, and the day after, there was this

           2       editorial, "The wise judge".  Now, from that point --

           3   LORD ARCHER OF SANDWELL:  We should have a copy of that.

           4   A.  I wonder if I can keep the original, if you don't mind,

           5       because it is quite important, but just a copy.

           6           Now, you ask: was that the thing that led to the --

           7   LORD ARCHER OF SANDWELL:  Yes.

           8   A.  That was in June 1990.

           9   LORD ARCHER OF SANDWELL:  26th June 1990.

          10   A.  Oh sorry, no.

          11   MR MEHAN:  It is 1st October.

          12   A.  I beg your pardon, 1st October.  I think the hearing was

          13       actually June.  It was much later.

          14   LORD ARCHER OF SANDWELL:  No, he said that and he gave the

          15       order.  It seems to have been the 26th June.

          16   A.  Correct.  That was then.

          17           But shortly after he said that, certainly I think

          18       about three or four weeks by memory, there was

          19       a question -- there then became -- there was then the

          20       issue of putting numbers, how could one possibly,

          21       proposals and -- it started, if you like, some

          22       discussions.

          23           What really drove, I think, the final thing was the

          24       fact that the issue commented -- was the Public Interest

          25       Immunity hearing.  Because I had only been given about
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           1       90 per cent of the documents and they claimed -- and so

           2       we had the documents, they would all be blacked out and

           3       public interest immunity.  So we took out the action to

           4       say: hang on, this is ridiculous, what is the public

           5       interest here?

           6           And we essentially won the case in the sense

           7       again -- I say that, but it was also about almost all

           8       the documents, but not all, were allowed to be released.

           9   LORD ARCHER OF SANDWELL:  Yes.

          10   A.  But prior to that ruling -- I have got here an extract

          11       and in fact I have got two references to this.

          12       A comment from the chief medical officer of health,

          13       Sir Donald Acheson at the time, who was saying that --

          14       he was urging Kenneth Clarke, who was then the Secretary

          15       of State for Health -- well, I say, I beg your pardon --

          16       he was asked to publish confidential advice that he had

          17       given to Kenneth Clarke which is believed to recommend

          18       an out of court settlement for more than 900 victims and

          19       blood rights.  "Acheson has understood ..." I am not

          20       quite sure which newspaper I am reading from.  But:

          21           "Acheson is understood to have made the

          22       recommendation to avoid the government being forced to

          23       hand over sensitive documents which would reveal

          24       decisions taken when the contaminated products were

          25       imported."
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           1           There was also in the British Medical Journal in

           2       October 6th an article by Claire Dyer who is the legal

           3       correspondent for The Guardian.  She also said:

           4           "Senior officials will face an embarrassing public

           5       cross-examination when the case reaches trial next March

           6       [March 1991.  This is in the BMJ on the

           7       6th October 1990] Sir Donald Acheson, the chief medical

           8       officer has, according to well informed sources urged

           9       Kenneth Clarke to settle the claims out of court."

          10           And earlier -- yes.  And earlier, the comments from

          11       Lord Justice Bingham, I think you were referring to

          12       about the...

          13           "In the words of Lord Justice Bingham, the case ...

          14       grave errors of judgment were made by the government.

          15       The tragedy was ..."

          16   LORD ARCHER OF SANDWELL:  I don't think I have seen that.

          17   A.  That is a BMJ article.  It is quoting.  And Dyer,

          18       I know, followed the story for The Guardian all the way

          19       through from the beginning.

          20   LORD ARCHER OF SANDWELL:  Oh, so the settlement was setting

          21       up the Macfarlane Trust?

          22   A.  Macfarlane.  But the point I want to make about the

          23       settlement was this -- what happened was that there were

          24       two earlier provisions.  What was always happening was

          25       that Kenneth Clarke would -- and subsequent, and I think
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           1       the previous Secretary of State, would often give the

           2       mantra whenever there was this issue raised about: well,

           3       we didn't know at the time, and so we can't be giving

           4       compensation for something when we didn't do anything

           5       wrong.  We didn't know at the time and it would open the

           6       case to no fault compensation and open the floodgates.

           7       We have debated that in the past, and no fault

           8       compensation -- sorry, no fault compensation.  I believe

           9       it should be no fault for perhaps the class action

          10       issues, as I mentioned.

          11   LORD ARCHER OF SANDWELL:  I was part of that debate for

          12       a long time, yes.

          13   A.  So that was being argued.  And yet when the issue of

          14       litigation came up, and after -- I had certainly been

          15       saying a lot in the media in the case.  We had issued

          16       the case.

          17           There then was the first payment, which I think was

          18       a £10 million fund, discretionary payments, if I

          19       remember --

          20   LORD ARCHER OF SANDWELL:  Yes.

          21   A.  -- that was set up, and I said this didn't change

          22       things.

          23   LORD ARCHER OF SANDWELL:  I don't know whether you can

          24       comment on this.  I think it generally seems to have

          25       been thought on both sides that people who had been
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           1       infected probably weren't going to be alive longer than

           2       another five years.  That seems to have been said.

           3   A.  Yes.

           4   LORD ARCHER OF SANDWELL:  And so you only needed enough

           5       money, given that it was probably invested, to give

           6       handouts to people for that very short period.

           7   A.  My own view was that that might have been put forward at

           8       the time, I can't recall -- I mean, certainly that is

           9       true, that, of course, the people -- thankfully some

          10       patients, some people survived far, and have continued

          11       to thrive --

          12   LORD ARCHER OF SANDWELL:  Happily, it transpired to be

          13       totally --

          14   A.  It is very wonderful.

          15   LORD ARCHER OF SANDWELL:  But I think we have actually had

          16       evidence from some people who have said: my solicitor

          17       told me: well, you had better take it and spend it now,

          18       you may not have very long.

          19   A.  Oh dear.  Right okay.  But certainly, my view quite

          20       clearly at the time and I felt it very strongly, that

          21       this was -- this was a bit of a left field response to

          22       alienate the claimants.  We were trying to get round --

          23       there were 1200 people who we understood had suffered,

          24       had been injured, and we obviously wanted as many as

          25       possible.  At that stage, I don't think we had the full
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           1       800 we eventually had.  There was an issue about: should

           2       they be suing?  A lot of doctors quite rightly felt

           3       that: we don't like this idea that the health trust were

           4       being sued.  They were having to spend an enormous

           5       amount of times with lawyers, writing down and

           6       researching and all that.  And I just felt this

           7       £10 million was an attempt to alienate the claimants

           8       from taking the legal path.  They didn't -- it wasn't

           9       a settlement.  It was just put up there to say: well, we

          10       are not doing nothing.  We do recognise.  Fine, but

          11       I think I didn't feel --

          12   LORD ARCHER OF SANDWELL:  They took a waiver at that time,

          13       didn't they?

          14   A.  No, not until the very end.  I will come to that.

          15           And what was quite staggering was further along the

          16       line of the litigation, so the litigation was -- it was

          17       a big issue, a big issue.  And there was a lot of

          18       pressure, constant debates in Parliament about it and

          19       constant urging at all sides, not least of which the

          20       haemophilia society and we were doing our bit on the

          21       legal, pushing it.

          22           Then there came the second, the -- I think it was

          23       £20,000 payments.  Suddenly out of the blue, I think it

          24       was Kenneth Clarke, announced not just a fund that

          25       people could apply to, cap in hand I remember saying at
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           1       the time, I think the first fund was not a proper

           2       response.  People were having to go cap in hand, begging

           3       as if they were on a street corner.  It was no way to

           4       deal with it, but it was an attempt to stop, saying: you

           5       don't have to sue us, we are an understanding

           6       government.

           7           Then they upped it a little.  They upped the ante

           8       when they could see that we were going further in court.

           9       I think it was £20,000 individual payment, or something.

          10       I can't remember.  The second Macfarlane Trust -- before

          11       the final settlement.

          12   LORD ARCHER OF SANDWELL:  Yes.  I think there was --

          13   MS WILLETTS:  The second payment was 25.

          14   A.  25.

          15   LORD ARCHER OF SANDWELL:  Wasn't --

          16   A.  No, it was still Macfarlane.

          17   LORD ARCHER OF SANDWELL:  Yes, I know.  What was in my mind

          18       was an initial payment of 20,000, and then if there was

          19       a serious liver condition, it went up to 25.  But that

          20       couldn't have been the HIV, could it?

          21   MS WILLETTS:  No, sorry, I am probably mixing it up.

          22   A.  Whatever it was, it was a second attempt, I feel.  It

          23       was different --

          24   LORD ARCHER OF SANDWELL:  I know it went up, yes.  In fact,

          25       didn't they set up another trust fund, Macfarlane 2
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           1       or --

           2   A.  Yes, I think it was this one.

           3           But the gravamen of what I am saying was: here we

           4       have the government paying money to my clients

           5       individually and not asking them to withdraw the case.

           6       I remember saying: thank you very much, that's okay.

           7       But again, it was a very small inadequate payment for

           8       what had happened.

           9   LORD ARCHER OF SANDWELL:  But they didn't ask them to

          10       withdraw the case.  Wasn't there a waiver?

          11   A.  No, that was later.  There were two preliminary attempts

          12       to alienate people from going forward with the

          13       litigation.  Fortunately, anyone who still carried on

          14       with the litigation, they were able to take that

          15       payment, small, I mean, inadequate for what they were

          16       suffering.

          17           Right, so that leads me to the final settlement.  So

          18       because of all these pressures, because they were

          19       heading for an open hearing where all these documents,

          20       some of which they were embarrassed about producing,

          21       that was going to, in my view, prove what I then took

          22       forward to hepatitis, that they could have -- ought --

          23       that they were negligent in not realising -- well, they

          24       did realise.  What I say is they realised when Lord Owen

          25       said: we must be self sufficient, that it was impossible
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           1       to deliver.  He was not told.  He was not told that much

           2       greater money was needed to create a new Elstree because

           3       it was simply impossible.

           4           But there we go.  That they didn't want this in

           5       court and despite having all we said: we are not going

           6       to make payment, suddenly after the judge opened the way

           7       and urged them, they then lost that case in respect of

           8       the documents.  They then put a proposal to us.

           9           Now, in that, there is the waiver.  In other words,

          10       like any settlement of a case, and because of the

          11       closeness of the actions for whether you were claiming

          12       for HIV or hepatitis, given that this case was only

          13       about HIV, but was about infection of blood products,

          14       they quite understandably and reasonably, I have to say,

          15       expected that if you are going to settle the case, that

          16       you were, I think, -- I say reasonable and I will

          17       explain that in a second.  It depends on, in the broad

          18       spectrum of a case like this, where we had risks ahead

          19       of us, it was not unexpected that the defendants would

          20       ask for that.

          21           We -- this was not something --

          22   MR MEHAN:  Just stopping you about the risk.  What did you

          23       feel the risks were?  You are in 1990, you have got

          24       a trial date set for March 1991.  What were the risks?

          25   A.  The risk of losing the case.  The risk that the judge
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           1       would say: this is a policy case.  This is not

           2       operational negligence.  This is very bad.  It should

           3       not have happened.

           4   LORD ARCHER OF SANDWELL:  You mean from the government's

           5       point of view, the risks of losing?

           6   A.  No, I thought it was special to me.  What were the risks

           7       that I saw, that we saw, that justified accepting the

           8       offer that was made by the government.

           9   MR MEHAN:  That it would go against you on policy grounds

          10       only?

          11   A.  On legal grounds.  We had no problem in proving, in

          12       ordinary language, fault.  But we had problems in

          13       proving law fault.

          14   MR MEHAN:  You had no problems with medical causation that

          15       you could show the product --

          16   A.  None whatsoever.  No problem with medical causation.

          17   LORD ARCHER OF SANDWELL:  I think this is important.  You

          18       might not wish to expand on the motivation for accepting

          19       the settlement, but basically, what was the problem from

          20       the plaintiff's point of view?

          21   A.  Well, because this was not a case that, like many, very

          22       rarely is the case that it is 100 per cent strong.

          23       Because if there were, they don't tend to get to trial.

          24   LORD ARCHER OF SANDWELL:  No, I agree.

          25   A.  A well advised defendant would not allow a case that is
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           1       100 per cent.

           2           So the risk was that we would get to trial and the

           3       judge would be persuaded that there is an argument,

           4       a defence in law, not fact.  Not causation.

           5   LORD ARCHER OF SANDWELL:  I am just trying to see what would

           6       be the defence in law.

           7   A.  The defence that this was a policy.  You are asking the

           8       government to make a different -- it is up to --

           9   LORD ARCHER OF SANDWELL:  Just saying that the treasury and

          10       the department didn't handle the budgetary aspects of it

          11       properly.

          12   A.  Exactly.  Essentially what we were saying is that there

          13       is a finite budget.  Whether you spend this on upgrading

          14       Elstree, making it more self sufficient or investigating

          15       heat treatment is, for that lot over there, if you like,

          16       for Parliament to decide, with the government that

          17       directs what you discuss, not for a court to decide.  It

          18       is this divide between the judiciary and the

          19       legislature.

          20           So if they were able to argue that this was a policy

          21       matter, that would be a defence.

          22   LORD ARCHER OF SANDWELL:  Yes, I follow.

          23   A.  We felt we had a very good case that we could argue that

          24       this was so bad, neglecting Elstree was so obviously bad

          25       that there was the known unknown viruses.  You knew you
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           1       were exposing your patients to whatever was coming

           2       along, that no reasonable Secretary of State would ever

           3       make a policy that denied the money that was needed for

           4       Elstree.

           5           But of course, what happened was we held a meeting.

           6       We brought in all the solicitors in the group, so there

           7       were three of us.  I formed this group with two other

           8       solicitors, but we weren't acting for all 800.  We acted

           9       for our clients and then we had a body of about 60, 70

          10       separate firms of solicitors, around the country.  One

          11       of my roles was informing them of the bulletins, what

          12       was happening.  And we all brought them together for

          13       a conference with our QC and barrister team.  We spent

          14       a lot of time going through, we took advice as to

          15       whether the offer was acceptable.  And it wasn't just

          16       an offer.  It was broken down into -- it was complicated

          17       and you may have seen it.  I don't have a copy of it.

          18           The conclusion of every firm of solicitors, if I am

          19       not mistaken, was in the context of the risk that this

          20       was an acceptable offer.  And therefore that is why it

          21       was accepted.  It was not necessary -- and even, if you

          22       like, given the waiver and given the fact that there was

          23       other issues, that the risk of actually going there and

          24       delivering zero, losing the case and the clients not

          25       getting anything --
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           1   LORD ARCHER OF SANDWELL:  But we have all advised

           2       clients: if you proceed, you run the risk of ending with

           3       nothing.

           4   A.  Yes.  And clients were entitled to do that.  They didn't

           5       have to accept --

           6   LORD ARCHER OF SANDWELL:  Yes, of course.

           7   A.  And I think --

           8   LORD ARCHER OF SANDWELL:  Just help me.  I have seen

           9       an opinion by Mr Matthew Kelly.  Was this the case?

          10   A.  No.  I am not aware of his name.

          11   LORD ARCHER OF SANDWELL:  I am probably confusing it with

          12       one of the others.

          13   A.  Dan Brown and --

          14   LORD ARCHER OF SANDWELL:  It doesn't matter.

          15   A.  I am just trying to think if he was one of the

          16       juniors -- it might have been in the other case.

          17   LORD ARCHER OF SANDWELL:  I am probably confusing him with

          18       another.

          19   MR MEHAN:  And you still had a legal aid certificate in

          20       force in 1990?

          21   A.  Yes, that was in the golden age of legal aid -- I mean,

          22       that was the whole point, that when you had the legal

          23       aid certificate that respected you or the lawyers, you

          24       knew how to run the case and you didn't have to

          25       constantly have, you know, as subsequently the
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           1       administrators are bringing in this -- brought in this

           2       subsequent system of means, you know, I have had many

           3       certificates of very worthwhile cases where this cost

           4       benefit business has -- as I said, it is all part of

           5       government policy.  It has been going on for years.  It

           6       was totally withdrawing and destroying the whole legal

           7       aid system.

           8           There was incidentally a scheme to allow for public

           9       interest cases and there is a committee, I believe, held

          10       by the legal aid -- the legal service to actually allow,

          11       but I am not aware of any cases actually.  There may be

          12       one or two, but you don't see or read of group actions

          13       like -- in those days I was doing a lot in -- this was

          14       being allowed for ...

          15   MS WILLETTS:  May I ask something on this?  On the legal

          16       aid, if you are in effect bringing a case against the

          17       government, the Department of Health, and it is another

          18       government department who effectively withdraws the

          19       funding of the case to be brought against them, isn't

          20       there a conflict of interest there?

          21   A.  Of course.

          22   LORD ARCHER OF SANDWELL:  Well, for this purpose, there was

          23       a unity of course, wasn't there?

          24   A.  They would say that the decision making process is --

          25       there isn't --
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           1   LORD ARCHER OF SANDWELL:  It wouldn't be a defence for the

           2       Department of Health to say --

           3   MS WILLETTS:  We will take the money away from you and then

           4       you can't come after us.  As a lay person, that is what

           5       it sounds like to me.

           6   A.  A very reasonable and fair comment and I think that is

           7       part of the debate.  That is part of the debate.  And in

           8       fact, that just reminded me.  One other point.  One of

           9       the things we negotiated in this, because I think this

          10       is not the case with the -- with the hepatitis fund,

          11       more recently, and correct me if I am wrong --

          12   LORD ARCHER OF SANDWELL:  This is the Skipton one?

          13   A.  The Skipton one.  We negotiated a provision whereby

          14       these payments under Macfarlane, the final settlement

          15       and the £42 million would not have been -- could be

          16       ignored for welfare benefit.

          17   LORD ARCHER OF SANDWELL:  I was going to ask that.  That was

          18       my impression, yes.

          19   A.  That was certainly the case.  Originally there was

          20       a little bit of in-fighting and argy bargy.  I remember

          21       being involved in meetings about that.  In fact,

          22       eventually, it was decided -- so much so that a client

          23       can actually say to the benefitter: no, I don't have any

          24       money, even though -- and it is in the statute law in

          25       the --
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           1   LORD ARCHER OF SANDWELL:  Yes.

           2   A.  Am I right in thinking that isn't the case with the

           3       Skipton Fund?

           4   LORD ARCHER OF SANDWELL:  I think that's right.  I think we

           5       would have to check it, but that was my impression, that

           6       there was a difference between the two funds.

           7   A.  Frankly, there is no justification I see for making a

           8       difference.

           9   LORD ARCHER OF SANDWELL:  I can't see any logical --

          10   MR MEHAN:  I think the Skipton Fund is ringfenced as well

          11       but it is outwith a merits tested, means tested

          12       benefits.  So the Skipton Fund is --

          13   LORD ARCHER OF SANDWELL:  But you have to refer to the main

          14       payment you receive within your assessment for means,

          15       for the benefit.

          16   MR MEHAN:  Oh, in the sense of --

          17   LORD ARCHER OF SANDWELL:  We have been told by some of the

          18       trustees of Macfarlane that they had to press quite hard

          19       to get this.  It was part of a settlement.

          20   A.  Sure.  But the point was there.  We argued that to have

          21       taken it into account would mean the government paying

          22       with one hand and collecting with the other, which would

          23       be wrong.

          24           If I can just quickly just move on to, if I may,

          25       because I am going through the history.  This argument
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           1       about how litigation was so important to this.  I know

           2       it is not a view shared generally, but it may be a view,

           3       if people do not see this inevitability and possibly

           4       because purely they haven't addressed -- or were aware

           5       of some of the points we are making.  I want to explain

           6       the points.  I have explained the relationship between

           7       the litigation and the first payment, which, because of

           8       all the various statements that were being made, in my

           9       view, would never have happened, had they not been

          10       pressed in the court.  The way legal aid is now,

          11       government -- major producers of pharmaceutical products

          12       are much safer.  It is a much safer world for them here

          13       than, let's say, in the States and that is wrong in my

          14       view.

          15           But the same sort of thing happened with transfusion

          16       cases.  So we have got that sense --

          17   LORD ARCHER OF SANDWELL:  With ...?

          18   A.  The transfusion cases.  So having secured that

          19       settlement for our haemophilia clients with HIV, we then

          20       were instructed by a smaller group of non-haemophiliacs

          21       who became infected with blood transfusions, and then

          22       totally different issues, of course.  It was to do with

          23       the screening out, surrogate screening and testing and

          24       all sorts of other issues.

          25           But the moral argument was still the same, was still
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           1       as powerful.  People went into hospital for treatment

           2       and this was what happened.  And of course, it was also

           3       to do with the blood service and the neglect of that,

           4       with the administration.

           5           Then again, ministers repeatedly in sequence would

           6       say: well, we can't extend what we gave for

           7       haemophiliacs to non-haemophiliacs.  Again, the same old

           8       arguments: this would open flood gates, involve

           9       compensation.  No, no, no.  No, no, no.  We then

          10       issued -- we were then called into meetings and we had

          11       discussions in the Department of Health.

          12           And what really triggered a settlement, because they

          13       were then -- was the fact that we then made a decision,

          14       not a very pleasant one.  It was one of these decisions

          15       that was more driven by the technical side of

          16       litigation, if you know what I mean, in effect, in that

          17       we were driven to the view that we should make

          18       an application to the court for disclosure of

          19       information about the blood donors in each case.  And

          20       this was a big public issue that had been addressed by

          21       a Scottish court.

          22           What we are saying is: we have HIV because you, the

          23       blood service, didn't allow blood to be taken from

          24       somebody who you ought to have known on surrogate

          25       testing, you know, should not have -- you know, you go
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           1       to -- what they would do is they would have bits of

           2       paper when you give blood.  Please don't give blood if

           3       you are in this category, that you have been through

           4       this, you have been through ... and whatever, you know.

           5       We all know what the categories that they would be

           6       putting in there.  And the purpose of that was to reduce

           7       the risk that somebody may have been carrying something

           8       that we can't test for.

           9   LORD ARCHER OF SANDWELL:  Yes.

          10   A.  And so how on earth can we, as lawyers -- we're

          11       saying: all we know is the damage, so we assume it is

          12       likely that the person comes in a group who should have

          13       been screened out.  The evidence was that they weren't

          14       screening very well.  It wasn't consistent from blood

          15       centre to blood centre and that would fit.  The only way

          16       in which we could find out is if we could have some

          17       albeit anonymised information.  What information did you

          18       have about the blood donor?  It may be that

          19       information -- anonymised, we don't particularly want to

          20       breach people's privacy -- might say: this chap or this

          21       woman, or whatever, should never have been accepted.  If

          22       you like, there's the standards on paper: we do not take

          23       blood from this person or that person.  But if somebody

          24       came into one of those and then still gave blood to my

          25       client, then we have got a case.
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           1           So in order to know that, we were entitled, we say,

           2       to discovery of what information was around.

           3           Now, of course, it is absolutely fundamental to the

           4       blood donation system that there is total

           5       confidentiality, total privacy for its donor.

           6   LORD ARCHER OF SANDWELL:  So it would have discouraged

           7       people from coming forward as donors.

           8   A.  Exactly right.  If they were to succeed with these

           9       orders, it would mean that less people give blood.

          10   MR MEHAN:  This is in light of the fact that you appreciate

          11       that the commercial product from the United States --

          12   A.  We are talking about whole blood.

          13   MR MEHAN:  You are talking about whole blood, okay.

          14   A.  This is the case for transfusion, people who have

          15       received a transfusion.  Not Factor VIII.  We have

          16       sorted the Factor VIII case out.  We have settled that.

          17       We are now talking about non-haemophiliac.

          18   MR MEHAN:  Just going back to the Factor VIII litigation.

          19       Was it not contemplated that you could perhaps bring it

          20       under the Supply of Goods and Services Act which was

          21       1974, only against the pharmaceutical companies?

          22       Because if there was no issue of causation, the issue

          23       of -- well, you would have had a successful --

          24   A.  If I could just shall finish on this point and then

          25       answer the question.  I was trying to say, so as soon as
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           1       we said that, the department acknowledged that this was

           2       a changed circumstance, that they didn't -- and I think

           3       they would say that the justification for them agreeing

           4       to settle was to protect the integrity of the blood

           5       transfusion service, to not expose donors to being -- so

           6       what I am saying is there is another example of were it

           7       not have been for the legal action, there would not have

           8       been any financial -- because minister after minister

           9       was saying ...

          10           Now, the third point is of course, if you say

          11       the: well, if you take away the litigation, ministers

          12       might just simply come to their own view.  There was

          13       a classic case that shows how ministers will very

          14       readily change their mind when events are different,

          15       when it suits them, and that is Mr John Denham MP,

          16       because he was an MP and I wrote to him and told him

          17       this and subsequently -- he was an MP who in opposition

          18       signed the only day motion to call for compensation for

          19       my clients.  As soon as he became -- he was elected to

          20       his party, he was actually called to the department --

          21   LORD ARCHER OF SANDWELL:  We have all used that ploy against

          22       ministers on occasion.

          23   A.  And he was never able to justify --

          24   LORD ARCHER OF SANDWELL:  That was used against me.

          25   A.  Exactly, I am sure -- but in any case, it was

                                            54

           1       a litigation.

           2           The way I look at it -- I stayed last night,

           3       actually, I got in touch with you, and in fact actually

           4       managed to stay with friends in Potters Bar.  The reason

           5       I say that is that I walked under the bridge and

           6       I remembered about the tragedy in Potters Bar, and the

           7       calls at that time for corporate manslaughter charges

           8       which were not taken.  And I remember the heading

           9       here: lessons, what lessons do we have from all of this?

          10           And I had in mind, because since Potters Bar there

          11       was enacted a Corporate Manslaughter Act of 2007 and

          12       I had a very, very brief look at.  I am no expert.  I am

          13       not a criminal lawyer.  But I had a look at the

          14       Corporate Manslaughter Act and I am thinking: well, yes,

          15       if you look at the history of Elstree, if you look at

          16       the lack of maintenance, the lack of -- and one can see

          17       a clear line of connection with injury of people and

          18       death as a result of those decisions.  If their act was

          19       in effect at that time or if these events were to happen

          20       again, it looks to me as if somebody might be exposed to

          21       corporate manslaughter.  Would that not be appropriate?

          22       Because when in fact, as you know, I think, you know, in

          23       France they do have -- they did have a different law at

          24       the time.

          25   LORD ARCHER OF SANDWELL:  Yes, right.  Two officials were
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           1       imprisoned, I think.

           2   A.  I could say, and I said at the time, I could see

           3       absolutely no distinction.  I could not could not put

           4       any line between what happened in France and what

           5       happened in this country.  And so one might say that as

           6       part of society's response to ensure justice generally

           7       in public health services like this, that the debate

           8       and, you know, we now have corporate manslaughter rules.

           9       I am not saying -- we can't go retrospectively against

          10       people, but one of the benefits would be to recognise

          11       and perhaps to argue and recognise about -- a lot of

          12       what had happened here now would be criminal.  It was

          13       criminal in France, and I believe it is criminal now.

          14       Not these individuals, but if it happened again.  That

          15       is the whole point about this inquiry.  I am sure one of

          16       the points is obviously to avoid these terrible

          17       tragedies happening again.

          18   LORD ARCHER OF SANDWELL:  Indeed.

          19   A.  And reducing the risk.

          20   MR MEHAN:  About the time -- sorry, Lord Archer.  Can I go

          21       back to the issue of the waivers.  What were they and

          22       what did they mean and what was the advice given on

          23       them?

          24   A.  I haven't looked at them for a long time.  All I know,

          25       it is always a problem with group action.  You want
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           1       to -- we were not required -- I mean, as to the

           2       contents, if you like, I don't see a problem.  Has

           3       nobody given --

           4   MR MEHAN:  No, we have a copy of the waiver.

           5   A.  If I could have a look at it, that would be absolutely

           6       perfect.

           7   MR MEHAN:  What advice were you giving at the time?  Were

           8       you saying that this waiver would exclude you --

           9   A.  No, okay, (a), I have got so little about detail about

          10       what happened in the private solicitor/client relations.

          11       But clearly it is obviously apparent that we advised and

          12       accept, and I am quite happy to say that we advised that

          13       the package that was on the table which included the

          14       waiver, we advised to accept.

          15   LORD ARCHER OF SANDWELL:  If you don't sign the waiver, you

          16       won't get anything now.  That is what you are saying.

          17   A.  We would say: you go it along.  I have gone it alone

          18       with other cases and it is a dangerous track to take and

          19       you only take it when your client is -- I can't speak

          20       for every solicitor.  There were 70 of them acting,

          21       I think what I said for my clients.  I am happy for my

          22       clients to come up to me and say to me: Graham, this is

          23       what you said, I have looked at it.  My understanding

          24       was that it was -- the deal was acceptable in the

          25       greater -- we were very pleased.  We thought that: job
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           1       done, in that sense.

           2           There was an issue about those clients who were also

           3       hepatitis C, and again, you know, because we know that

           4       there is an issue about whether they ought to have known

           5       how severe it was at the time.  There was the mirror

           6       image of HIV.  HIV was felt to be more severe than -- or

           7       lead to shorter lives than it turned out to be the case.

           8       HCV has been learned to be more severe than was then

           9       thought.

          10   MR MEHAN:  We have heard evidence to suggest that although

          11       the advice may have been from the solicitors to accept

          12       the offer, that there was also pressure from the

          13       defendants that if the waivers weren't signed in

          14       totality, that there would be no offer whatsoever.

          15   MS WILLETTS:  Oh yes, that's right.

          16   A.  That is not true.

          17   MR MEHAN:  You don't think that was true?

          18   LORD ARCHER OF SANDWELL:  Each one was told: if you don't

          19       sign, nobody gets it.

          20   A.  No.  Certainly we had to deliver a third percentage.  We

          21       couldn't have got away with 50 per cent.  But we didn't

          22       have -- my view is I can't -- I am sure that is the

          23       case.  I will have a check and if you want to drop me

          24       a line to ask me to double check, I am sure it is the

          25       case.  It didn't have to be 100 per cent.
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           1   MS WILLETTS:  We were told it had to be.

           2   LORD ARCHER OF SANDWELL:  It may be a misunderstanding.

           3   A.  As I said, I think I mentioned before in this evidence

           4       today, I think there were one or two who didn't --

           5   LORD ARCHER OF SANDWELL:  We have rather overrun on time,

           6       I am afraid, Mr Ross.  It isn't your fault.  We shot

           7       questions at you.  You were going to --

           8   A.  Let me, if I may, allow me a minute to see my rough

           9       notes.  To see if there is anything, rather than just

          10       repeating, if there was anything. (Pause).

          11           As I said, so far as this is concerned which is

          12       secondary evidence includes not only but the secondary

          13       evidence of the defendant documentation which the

          14       clients have properly been given, but which I cannot --

          15       obviously I am under duties not to give out -- I have

          16       asked to be given, I think over the years, release.

          17       I think there is a public interest that ought to say

          18       that these documents should be in the public domain.

          19       I thought at one stage Lord Donald told me, but I think

          20       he didn't, that he was thinking of -- well, I didn't ask

          21       him -- putting it in the House of Commons library.  I am

          22       able to retain my own notes obviously of what I read and

          23       I did extracts the documents that I thought were

          24       significant, that did have significant statements, and

          25       these all back up what I say, that this knowledge was
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           1       absolutely plain.

           2           I would love that, to give that to the inquiry.

           3   LORD ARCHER OF SANDWELL:  Oh, that -- we understand your

           4       problem.

           5   A.  But I mean, it's something I am happy to discuss with

           6       Mr Mehan to try and gain some waiver for myself, if you

           7       like, to do that.

           8   LORD ARCHER OF SANDWELL:  Thank you.

           9   A.  And of course, others have been advised about what the

          10       rules are.  How they react to that is up to them.

          11           Right.

          12   LORD ARCHER OF SANDWELL:  If there is anything else, let us

          13       know.  Perhaps you could --

          14   A.  No.  I am --

          15   LORD ARCHER OF SANDWELL:  We are most grateful.  Thank you

          16       very much.

          17   A.  Pleasure.  Thank you for inviting me.

          18   (11.15 am)

          19   LORD ARCHER OF SANDWELL:  Mr Maguire.

          20                    MR FRANK MAGUIRE (called)

          21   LORD ARCHER OF SANDWELL:  Would you like to tell us what you

          22       had in mind or would you like us to ask you questions?

          23   A.  Just very briefly who I am.  I am a senior partner in

          24       Thomas and Scott.  I have been a solicitor for a good

          25       number of years.  I am also a solicitor advocate which
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           1       means that I appear in the court of sessions quite

           2       regularly and I specialise in personal injury, health

           3       and safety, human rights and judicial reviews.

           4   LORD ARCHER OF SANDWELL:  Yes.

           5   A.  I have a particular speciality in fatal damages, in

           6       terms of appeals and leading articles, leading cases.

           7   LORD ARCHER OF SANDWELL:  Yes.

           8   A.  In coming here -- I was invited to come here.  It is not

           9       quite clear to me as to what you want from me, but I am

          10       certainly willing to answer all questions that you would

          11       care to put to me so that I can inform the inquiry

          12       regarding the position in Scotland, which is very, very

          13       substantively the same issues with regard to England and

          14       Wales.

          15           The other thing, I appreciate coming here because

          16       I see the inquiry, and that will inform us in Scotland

          17       regarding issues that we wish to bring before our

          18       judicial inquiry which has been set up.

          19   LORD ARCHER OF SANDWELL:  We are slightly at a loss, because

          20       we don't know exactly what the inquiry in Scotland will

          21       want to discuss or how far will overlap or how far we

          22       are trespassing on each other's territory.

          23   A.  I think it will be fair to say that we will be raising

          24       all the relevant issues we possibly can and so will you,

          25       and so I think they will be dealing very much with the
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           1       same things.  There will be Scottish angles, there will

           2       be the Scottish National Blood Transfusion Service and

           3       why Scotland did things a bit later sometimes, the

           4       various specifically Scottish issues, but regarding the

           5       root of the issue and the problems, they are very much

           6       the same in Scotland as they are in England and Wales.

           7   LORD ARCHER OF SANDWELL:  Yes, they are.  One thing

           8       I certainly was hoping you could tell us.  Weren't you

           9       involved in the litigation against the National Blood

          10       Authority?

          11   A.  My appearance on the scene came with the expert group

          12       set up to look into financial support for the victims of

          13       hepatitis C from the NHS.  So I came on the scene in

          14       about 2002, 2003.  So that is when I started looking at

          15       the issue of --

          16   LORD ARCHER OF SANDWELL:  I think the judgment in that one

          17       was 2001.

          18   A.  That's correct, 2000, 2001.  So I came on the screen

          19       after that.

          20   LORD ARCHER OF SANDWELL:  I see.  Perhaps you could tell us

          21       about that part of this at least, the discussions about

          22       the amount.

          23   A.  Yes.  There was an expert group set up -- because of the

          24       activities with the Health Committee in the Scottish

          25       Parliament, the representations made by the
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           1       haemophiliacs and also of people who have had blood

           2       transfusions, the pressure from that then led to the

           3       expert group being set up, obviously with a mind to

           4       paying something by way of compensation ex gratia.  So

           5       that was under Lord Ross, who is the former Lord Justice

           6       Clerk, one of the highest judicial officers in Scotland

           7       and various other leaders in the medical profession and

           8       some lawyers, including myself.

           9           We came to the view that we had to look at -- we had

          10       to balance off the fairness and justice for some kind of

          11       ex gratian compensation along with the administration

          12       and efficiency of trying to administer that and minimise

          13       the cost.

          14   LORD ARCHER OF SANDWELL:  This was 2002/2003?

          15   A.  2003, yes.

          16   MR MEHAN:  Sorry, just to interrupt.  Were you looking

          17       specifically at hepatitis C?

          18   A.  Specifically, yes, it was mainly hepatitis C, but HIV

          19       was -- the expert also looked at medical negligence and

          20       how it might be improved and how we might think of ways

          21       of dealing with medical negligence in a much better way.

          22       But one of the specific core points was hepatitis C

          23       which probably has repercussions for HIV.

          24           So what we did was, taking what we could from the

          25       common law damages, the full compensation and balancing
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           1       this against the fairness administration -- and it is

           2       an ex gratian payment and requires to be done at minimal

           3       cost -- we thought the best way of doing that was to

           4       weight the compensation to the people who were severely

           5       affected.  So what we said was that people who had

           6       cirrhosis of the liver or liver cancer, they should get

           7       full compensation for what has at that happened to them

           8       and if they die, the family should get the compensation

           9       entitled to them, as they would in common law damages.

          10       So they would get the full amount.

          11           At the other end of the scale, we had people who

          12       maybe had the hepatitis C virus and are cleared

          13       spontaneously.  The law does recognise people have

          14       anxiety and stress because of what is perhaps otherwise

          15       a symptomless condition, does recognise that

          16       compensation has to be paid for that.  So we looked at

          17       those cases and said: those people should get £10,000

          18       for that.  That should just be a straight award --

          19   LORD ARCHER OF SANDWELL:  Ten thousand pounds?

          20   A.  Yes.  Straight award.  Individual circumstances.  Then

          21       we had the middle group which was most difficult, the

          22       chronic hepatitis C which haven't yet or may never get

          23       to, although quite a large portion of them do, get to

          24       liver cancer, and yet have gone beyond the spontaneous

          25       clear.  They do suffer a great deal.  They have a lot of
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           1       social disadvantage as well and employment is affected

           2       et cetera.

           3           We thought that a fair award of that would be about

           4       £40,000, so.

           5           So we had these three categories.  Which had the --

           6   LORD ARCHER OF SANDWELL:  Sorry, I must have misheard you.

           7       I think the serious ones, you said £10,000.

           8   A.  No, no, the spontaneously clearing ones --

           9   LORD ARCHER OF SANDWELL:  I see, it was the other way

          10       around.

          11   A.  You have the two extremes, the serious liver cancer,

          12       cirrhosis of the liver.

          13   LORD ARCHER OF SANDWELL:  So the middle group is £40,000?

          14   A.  Yes, that is chronic hepatitis C.

          15   LORD ARCHER OF SANDWELL:  And the lowest group is £10,000.

          16   A.  So you have this banding of 10,000, 40,000 and full

          17       compensation.

          18           Now, the other thing we said, again reflected common

          19       law damages by way of provisional damages, we said that

          20       you could move from one to another.  In other words, you

          21       cannot give someone with chronic hepatitis C £40,000 and

          22       say that's it.  If they then move into the category of

          23       cirrhosis of the liver or liver cancer, then they can

          24       also get that award.  But obviously deducted from the

          25       award would be the 10,000 or 40,000 they had already
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           1       received.  So we thought that was a very fair way of

           2       looking at balancing up those two interests.  One is

           3       doing justice and fairness, and I think that people feel

           4       that they have some justice and fairness, as against --

           5       it is an ex gratian scheme, trying to keep down the

           6       costs and make it very easy to administer.

           7           Having made that recommendation, the then minister

           8       rejected it and he said --

           9   LORD ARCHER OF SANDWELL:  Can I just go back.  What was the

          10       worst hit group to get?  It was 10,000, 40,000 and --

          11   A.  They would get it open ended.  That would be, like if

          12       you --

          13   MR MEHAN:  It would be full compensation, yes.

          14   A.  If you went to court then it looked at individual

          15       circumstances.  Have you lost your job?

          16   LORD ARCHER OF SANDWELL:  I see.

          17   A.  Do your relatives have to help you?

          18   MR MEHAN:  So there would be a care element?

          19   A.  Yes, what we call services by relatives, service of loss

          20       per relative, loss of support if is a fatal case.  Lost

          21       years if it is a still life case and obviously the

          22       solution of what we call the general damages figure.

          23   LORD ARCHER OF SANDWELL:  I spent many years of my life

          24       giving advice on those issues.

          25   A.  It is open ended, in other words, once you get to the
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           1       individual circumstances.  Again we thought because it

           2       is the more serious cases that were seriously affected,

           3       then that is where the weight of any money should go.

           4   LORD ARCHER OF SANDWELL:  Of course.

           5   A.  So it was rejected by the Health Minister and that was

           6       rejected not with a great deal of response or reasoning.

           7       It was just a kind of very arbitrary saying: no, we are

           8       not paying that and we are going to pay the £20,000 or

           9       the £25,000 and there was a strong reaction from the

          10       expert group because if you set up an expert group which

          11       thinks about these things thoroughly by people who know

          12       about these things, then why -- you reject it.  That was

          13       rather --

          14   LORD ARCHER OF SANDWELL:  And reject it with very few

          15       reasons?

          16   A.  Particularly Lord Ross who is a very distinguished judge

          17       who spent a lot of time with us on considering these

          18       matters and he gave a very strong reaction to it

          19       being -- to the way they had done that.  So that was the

          20       Skipton Fund.

          21           I can deal with the Skipton Fund, what is happening

          22       since then, because there is still problems in terms of

          23       the cut-off date of 29th August 2003.  In other words,

          24       if a fatality occurred before that date, we consider

          25       that is particularly arbitrary and unjust.  For example,

                                            67

           1       in the law of --

           2   MR MEHAN:  Is that in July or August?

           3   A.  August.

           4   LORD ARCHER OF SANDWELL:  Because that was when the -- the

           5       trust was set up?

           6   A.  That is when they announced it.

           7           Now, the announcement has nothing to do with the

           8       victims.  The announcement has to do with Parliament and

           9       the minister eventually getting round to doing

          10       something.  There is no fault -- no delay on anything

          11       that the person is suffering.  So we couldn't

          12       understand: why is it that a family is prejudiced by

          13       virtue of the government delay in eventually getting

          14       round to giving an ex gratian scheme?  So we made that

          15       point to the justice committee when it was dealing with

          16       the question of putting it into statute and we got

          17       a very good, fair hearing on that and they were with us

          18       very much on the arbitrary, being unjust.

          19           We went to the Scottish Parliament, and at that time

          20       Labour had a majority.  But we did just miss the vote by

          21       three votes to overcome that.  And the reason why we

          22       missed that was because the Scottish Socialists, who are

          23       not Labour by the way, who are no longer in Parliament

          24       apparently, they were off -- they had been suspended

          25       because of some -- what was called a silly demonstration
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           1       they had on another matter.  So we would have carried

           2       that if they had been there and voted.

           3           In terms of legally, there is a judicial review

           4       challenge on 29th August 2003 date as being arbitrary,

           5       and that is due to be heard -- I don't quite know when

           6       the date is, but it may be later this year.

           7           I am also considering -- sorry, the other thing that

           8       the Skipton Fund did -- this shouldn't give you 24,000

           9       cut-off, 29th August 2003.  What it also did was

          10       excluded the spontaneously clearing hepatitis C cases.

          11       So they get nothing.

          12   LORD ARCHER OF SANDWELL:  So the JR proceedings are

          13       challenging that too, are they?

          14   A.  No, I am beginning to gear up for that.  I have thoughts

          15       about that, in terms of I think it might be ultra vires

          16       what they are doing.

          17   LORD ARCHER OF SANDWELL:  Yes.

          18   A.  However, that is at an early stage.  So there are

          19       potential delays coming forward in judicial review terms

          20       regarding the Skipton Fund.

          21           I should also just add another rider to that.

          22       Because of the politics in Scotland changing and you now

          23       have an SNP government who are much more sympathetic to

          24       hepatitis C cases and always have been -- we will see

          25       when we talk later that they have been -- we met the
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           1       minister who was quite sympathetic to the

           2       29th August 2003 problem and said: well, we will wait to

           3       see what happens with the judicial review.  So there may

           4       be a fair wind politically in us challenging that, as

           5       well as legally.

           6           So that's kind of where we are with the

           7       Skipton Fund.

           8   LORD ARCHER OF SANDWELL:  That is very helpful.

           9   A.  The other things I can speak to you about are the

          10       inquiry question.  Now, that has two strands to it.  One

          11       strand is the judicial legal process, leading to

          12       Lord Mackay's judgment and the other strand is the

          13       political and Parliamentary process and both of them

          14       come out with an inquiry.  But I can deal with that, if

          15       you like.

          16   LORD ARCHER OF SANDWELL:  I don't really think it is for us

          17       to question whether the Scottish government should or

          18       should not have set up an inquiry.  It is not our

          19       business, is it?  I mean, if there is anything that you

          20       think may be helpful to us on this, but I think all --

          21       our principal concern is that we don't have a clash,

          22       that we don't trespass on each other's territory.

          23   A.  In a sense, what I can say about the legal process is

          24       that that is the overriding, overarching point, the

          25       judgment of Lord Mackay.  The Inquiries Act 2005 inquiry
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           1       set up on (inaudible) grove, is the state's attempt to

           2       fulfil what Lord Mackay has said.

           3   LORD ARCHER OF SANDWELL:  Yes, I follow that.

           4   A.  If it doesn't do that, then we go back to Lord Mackay to

           5       say that that has not been -- the state, whether it be

           6       the Scottish government, whether be the Lord Advocate,

           7       is not fulfilling its obligation.

           8   LORD ARCHER OF SANDWELL:  Politically, the government could

           9       hardly refuse to establish an inquiry, given that

          10       judgment, I imagine.

          11   A.  No, but then we have the position regarding that

          12       Scottish inquiry under the Inquiries Act 2005.  That is

          13       dealing with the Scottish matter.

          14   LORD ARCHER OF SANDWELL:  Yes.

          15   A.  Now, the question that arises, and I have raised with

          16       the civil servants, is that it is inevitable that the

          17       facts and circumstances of the conduct we were looking

          18       at is here in Westminster and the Department of Health.

          19   LORD ARCHER OF SANDWELL:  Yes, yes.

          20   A.  It is the state's obligation to fulfil article 2 of the

          21       ECHR.  How the state does that is up to itself, but if

          22       it is not being fulfilled through the Scottish

          23       Parliament or through the Lord Advocate and can only be

          24       fulfilled through the Department of Health, then that is

          25       where we are going in terms of that requirement of the
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           1       state.

           2           So if anyone thinks that the Scottish inquiry stops

           3       at the borders of Scotland, it does not.

           4   LORD ARCHER OF SANDWELL:  No, I follow that.

           5   A.  Lord Mackay's remit, and he is able to convene the

           6       Department of Health and the Advocate General in court,

           7       his remit and his judgment relates to the state and the

           8       state for these purposes may be whatever organ you think

           9       of, but if that leads us to the Department of Health and

          10       the relevant minister, we will have to do that.  Because

          11       we cannot have an inquiry in Scotland which does not

          12       cover the relevant facts and circumstances --

          13   LORD ARCHER OF SANDWELL:  Of course.

          14   A.  -- which occurred in Scotland, but also occurred in

          15       England and Wales.

          16   LORD ARCHER OF SANDWELL:  Yes.

          17   A.  So I think it is important to appreciate that point and

          18       I am sure you do.

          19   LORD ARCHER OF SANDWELL:  It is inevitable that we will be

          20       treading the same ground in quite a lot of these things.

          21   A.  The difference that we will have, regarding your

          22       inquiry, is that your inquiry is a private inquiry which

          23       has been laudably set up, through I think --

          24   LORD ARCHER OF SANDWELL:  It is not a statutory inquiry,

          25       that's right.
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           1   A.  But we should have the powers to compel witnesses and

           2       compel production of documents and have all the judicial

           3       machinery and powers that we need to do that.

           4   LORD ARCHER OF SANDWELL:  Yes.  Although I think it is

           5       probably -- I haven't consulted my colleagues on this.

           6       I think it is probably fair to say that we haven't

           7       encountered problems about the fact that we can't compel

           8       witnesses to give evidence.  Some of the evidence from

           9       the department, they are prepared to give publicly.  But

          10       apart from that, I don't think we have been deprived of

          11       very much evidence.

          12   A.  Well, that's good.  But in the course of an inquiry, if

          13       it becomes apparent that there is relevant material

          14       which they think is not relevant and we think is, or the

          15       documents which they cannot explain and we have had

          16       a history of documents not being explained and where

          17       they are, and they suddenly appear, and also relevant

          18       witnesses, including ministers, they would be

          19       compellable.

          20   LORD ARCHER OF SANDWELL:  Yes, yes, I follow that.  Yes, it

          21       may be that some things really emerge which otherwise

          22       wouldn't.

          23   A.  Yes.

          24   MR MEHAN:  Can you give my view on why you think there is no

          25       English case which mirrors Lord Mackay's view about
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           1       article 2 of the Human Rights Act?

           2   A.  I do not understand why there's not, because the

           3       principles upon which the Scottish judgment is made is

           4       based on European law principles and also House of Lords

           5       judgments and Court of Appeal judgments.

           6   LORD ARCHER OF SANDWELL:  Yes.

           7   A.  The leading case, the case of Takushis (?), where your

           8       Court of Appeal, and I mean England and Wales

           9       Court of Appeal, gave the circumstances under which

          10       article 2 is applied in respect of NHS deaths, that is

          11       a judgment that Lord Mackay followed and that is one

          12       where he found that there must be an inquiry in respect

          13       of a death arising out of a transfusion and a death

          14       arising out of Factor VIII.

          15           So there is no reason whatsoever in principle why

          16       the same -- why there cannot be a case in England to do

          17       the same, as happened with Lord Mackay's case.  In any

          18       event, Lord Mackay, his pronouncement is giving the law

          19       as it is in the UK, not as it is in Scotland.

          20   LORD ARCHER OF SANDWELL:  Yes, absolutely.  But I don't

          21       think -- I think it is unlikely that we, at least, will

          22       want to suggest that there should be a further inquiry

          23       in England, in addition to ours, unless and until

          24       someone thinks after we have reported that there is

          25       something else to emerge.
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           1   A.  Yes.  But I think it has to be said, and this is my view

           2       based on Lord Mackay's judgment, that just now, the

           3       Department of Health and the ministers and the

           4       Westminster are acting unlawfully in not holding

           5       an inquiry, contrary to article 2.

           6   LORD ARCHER OF SANDWELL:  Yes.

           7   A.  So it is not just a political question as to whether

           8       they want one or not.  It is a legal question that they

           9       are acting unlawfully and are obliged to hold one.

          10   LORD ARCHER OF SANDWELL:  Yes.

          11   MR MEHAN:  Could you talk a little bit about the product

          12       liability claims and the limitation that applies to

          13       product liability claims on hep C?

          14   A.  Yes, the product liability, the cases I had were

          15       obviously an inquiry point.  I was looking at the

          16       question of compensation.

          17           I would say as a precursor to that a lot of my

          18       clients aren't primarily interested in compensation.

          19       What they want to know is: why did this happen, how did

          20       it happen, what lessons will be learned, and an apology

          21       please.

          22   LORD ARCHER OF SANDWELL:  Yes.

          23   A.  And the civil case, as Mr Ross probably in his evidence

          24       has confirmed, a civil case of compensation doesn't

          25       bring out the facts and circumstances that need to be
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           1       got at to find out and learn these lessons and give this

           2       explanation.  It just doesn't achieve that.  And that is

           3       the lesson we have to learn from the civil compensation.

           4       And that is what Lord Mackay said.

           5           He said the problem was raised with regard to

           6       Mrs O'Hara and Mrs Blackman said: why haven't you raised

           7       the civil case, because that would have been your means

           8       for determining the facts and circumstances?

           9           Lord Mackay in his judgment said that would have

          10       been insufficient.  Leaving aside the practical problems

          11       he would have had in doing that, and also the

          12       compensation would not be that great and the financial

          13       peril they put themselves into, he said that would not

          14       lead to a resolution of the problem.  The problem that

          15       has been raised is systemic failures regarding the

          16       various authorities involved in this issue and what they

          17       did or did not do or should have done.  That would

          18       involve the government departments, the National Health

          19       Service with its various organs and the blood

          20       transfusions services, both in England and Scotland.  He

          21       said a medical negligence case would not get to the

          22       those issues.  That is a reason why the civil

          23       compensation route is not the one.  It is an inquiry --

          24   LORD ARCHER OF SANDWELL:  This has been the subject of

          25       discussions we have had among ourselves.
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           1   A.  Yes.  Now he pointed up the defective -- the product

           2       liability aspect.  We put that before him and

           3       said: well, there's that is as well.  He said that would

           4       only tell you about the defect in the product and it

           5       would be a fairly good case, leaving aside time

           6       limitations.  You would just prove the product, like A&N

           7       (?) and others v National Blood Authority -- it would be

           8       held to be a defect in the product and therefore there

           9       would be compensation.  It would not get to the point we

          10       need to get to, which is what went on with the other

          11       bigger players in this situation.

          12           And they also said: we are not after, in terms of

          13       negligence, any individual consultant.  We are not

          14       alleging that an individual consultant was negligent or

          15       even that a hospital was negligent.  We are saying the

          16       system failed these people, therefore who was

          17       responsible for system, who was operating the system,

          18       and could it have been operated better?

          19           So that is my preliminary point about the

          20       compensation aspect.

          21           On the product liability, it is really -- there is

          22       a three year limitation on that.  Three years -- you

          23       have the original action within three years from which

          24       you knew he had hepatitis C which resulted from NHS

          25       treatment.  But there is a further requirement on that
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           1       which comes from the European directive, which is that

           2       you cannot raise an action after ten years of the

           3       infection.  And that is full stop.  So I have people

           4       coming to me now who in 2005 find out they have

           5       hepatitis C, in 2006, which resulted in an infection in

           6       the late 80s or the mid 80s.  The time limit has gone,

           7       despite the fact that they knew about it recently,

           8       because the ten years applies, no matter what.

           9   LORD ARCHER OF SANDWELL:  We had those discussions over the

          10       road in the context of torture in this respect.

          11   A.  There is another point, a gigantic point, in terms

          12       of: why was there a delay in people knowing they had

          13       hepatitis C when in fact the health service knew they

          14       had hepatitis C?  Could they find out they had hepatitis

          15       C?  That is a big issue that we have to discuss in our

          16       inquiry.  If you wanted a side issue of that, as well as

          17       making sure they know as early as possible so they don't

          18       become worse or their lifestyle can change, as well as

          19       that -- which is the most important thing regarding

          20       their health -- there is the side aspect that they have

          21       been deprived of a defect product case.  Because if they

          22       had been told within the ten years, then they would have

          23       that case.

          24   MR MEHAN:  Wouldn't that mean the actual testing, though?

          25   A.  Could we move on to the testing point?  Do you want to?
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           1   LORD ARCHER OF SANDWELL:  Well, if you tell us something on

           2       that, yes.  But clearly there are two factors, aren't

           3       there?  One is whether someone was not tested when they

           4       should have been, and the other is whether they were

           5       informed of the result of the test.

           6   A.  Yes.

           7   LORD ARCHER OF SANDWELL:  Yes.

           8   A.  No, the cases I am getting are there were a lot of

           9       people not told they had hepatitis C.

          10   LORD ARCHER OF SANDWELL:  Well, we have had evidence of

          11       that.

          12   A.  I am sure you have.  That is reflected in Scotland as

          13       well.

          14           And then there is the second question: well, could

          15       they have found out earlier that they had hepatitis C?

          16       There's two aspects.  This is us getting on to issues

          17       now of an inquiry which we will be dealing with in

          18       Scotland.  If you want to go on to that, I can do that.

          19   LORD ARCHER OF SANDWELL:  Well, we have a few minutes.  You

          20       are giving us some thoughts which otherwise may not have

          21       been taken into account, yes.

          22   A.  Well, I may not be giving you some more, but I will give

          23       you my thoughts anyway.

          24           First of all, there is the Factor VIII, and

          25       haemophiliac problem.  The -- obviously we have to find
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           1       out the sources of the blood, the prisons, the other

           2       issues that -- as we know about that, before importing

           3       blood, precautions in monitoring.  There is obviously

           4       the heat treatment point, whether it could have been

           5       done earlier in England, whether it could have been done

           6       earlier in Scotland.

           7           There is also the other aspect of the recall of the

           8       blood.  They didn't know anything about recalling.  They

           9       knew this had a defect in it.  They knew it could be

          10       potentially dangerous.  Was there anything done on

          11       a recall or just leaving it in the system?

          12   LORD ARCHER OF SANDWELL:  We are told in Scotland, as

          13       opposed to England, they didn't just recall it from

          14       hospitals and haemophilia centres but actually called on

          15       patients and said: have you got this in your shed?  Do

          16       you know about that?

          17   A.  That is not my evidence.

          18   LORD ARCHER OF SANDWELL:  Isn't it?

          19   A.  That would contradict a lot of that.

          20   LORD ARCHER OF SANDWELL:  Oh, I see.

          21   DR JONES:  We had a very straightforward statement.

          22   A.  You will find a lot of statements from the minister and

          23       other people which don't reflect what I see.

          24           I have no evidence of recall from any of my clients,

          25       and the Scottish Parliament, there has never been any
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           1       evidence about recall.

           2   DR JONES:  What is clear is that they had no means of

           3       assessing the success of the recall.  In other words,

           4       its efficiency.

           5   A.  First of all, I doubt whether they did it or whether

           6       they did it in a very haphazard ad hoc way.  But there

           7       was certainly no system that I know of that was set up,

           8       that was promulgated and effect to recall the blood.

           9           There is also the tracing of patients.  I cannot

          10       understand -- the haemophiliac community is a very close

          11       community.  They regularly hospitals to the haemophiliac

          12       clinics.  They are regular attenders.  They are well

          13       known.  They are easily contactable.  We know their

          14       addresses, apart from some who maybe fall off the

          15       system.

          16           I cannot understand why an effort was not made in

          17       '84/85, at least and certainly by '87, as well as the

          18       heat treatment, I cannot understand why they did not

          19       drill down into that community, call them all in and

          20       have them tested.

          21   LORD ARCHER OF SANDWELL:  Yes.

          22   A.  Now, this is a recall point, because I have clients who

          23       were not informed they had hepatitis C, who are

          24       haemophiliacs until 1995 and 1996.  Now, if they were

          25       drilling down into this people, they are not doing that.
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           1   LORD ARCHER OF SANDWELL:  It was in fact done in the mid

           2       1990s, was it?

           3   A.  A lot of my haemophiliac clients only found out they had

           4       hepatitis C in 1995.

           5   LORD ARCHER OF SANDWELL:  They only found out about it?

           6       They hadn't been called at all?

           7   A.  No.  But I cannot understand why a very tangible

           8       community, the simple step would have been taken to call

           9       them all in and find out if they had hepatitis C.

          10   LORD ARCHER OF SANDWELL:  Yes.

          11   A.  From 1985, when certainly -- before they knew the heat

          12       treatment, they were struggling with the heat treatment,

          13       they knew this was in the Factor VIII.  They knew in

          14       '87, '88, '89.  They knew right up until 1995.  Some of

          15       those haemophiliacs only found out because they were

          16       there coincidentally.  It was not as though they said to

          17       them: come in, we are going to test you.  They only

          18       found out because of the coincidence of having other

          19       treatment or other problems.

          20   MS WILLETTS:  Was there still the view back in the mid-80s

          21       that it wasn't a particularly serious virus?  Was that

          22       one of the problems?

          23   A.  I don't know why.  Again, as Mr Ross said, the known and

          24       unknown.  You cannot just assume that because the virus

          25       which you do not know if -- because the virus, for
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           1       kick-off, therefore you think: there is a problem, why

           2       you should then assume, as against the patient, that it

           3       doesn't matter.  I don't understand that.

           4   LORD ARCHER OF SANDWELL:  But it probably would be a fair

           5       comment, wouldn't it, in fairness that there seems to

           6       have been the scientific view that hepatitis C was not

           7       a very serious condition in the early years of its

           8       discovery?

           9   A.  Well, even if you take that argument and I do not accept

          10       it, but if you take that argument, as time goes on in

          11       '86, '87, '88, '89, 2000 -- sorry, the 1990s, right

          12       through to 1995 and right through the 1990s, they are

          13       knowing all the time this is serious and this is

          14       serious, and yet they are still not drilling down into

          15       the community.

          16           There is another important aspect about the --

          17   DR JONES:  Can I just come in on that?  There is a problem

          18       there, in that it probably took 20 years of observation

          19       before the potential severity of hepatitis C could be

          20       certain about.  Before that, was it like hepatitis A,

          21       which usually disappears into the woodwork or B?  It

          22       does take a long time for it to manifest itself.

          23   A.  To manifest itself or for the problem to become --

          24   DR JONES:  For the problem to become --

          25   A.  For public health.
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           1           Well, I think for me there is a point where it has

           2       to stop.  You cannot wait to have absolute certainty

           3       20 years later that hepatitis C is causing cirrhosis of

           4       the liver.  You have to play in a more education in

           5       regard to that and say: it is a virus.  It is a virus.

           6       It is a hepatitis C, it is a hepatitis virus.  So

           7       therefore, if they are saying that: we waited and waited

           8       and waited for absolute certainty, that is disturbing,

           9       regarding our health service.  They should not be

          10       doing that.  They should be doing a precautionary

          11       measure, taking a very conservative approach and

          12       saying: this is a virus, this is a hepatitis virus, it

          13       could be very serious.  So we are doing everything we

          14       can, everything we can to stop it, so we are not left

          15       with what I call the fall out 20 years later.

          16   MS WILLETTS:  Some individuals were pointing out at quite

          17       an early stage that this was potentially very dangerous

          18       so that has to be put into the mix as well, even though

          19       those warnings were not necessarily generally heeded at

          20       the time, people had started, senior scientists and

          21       academics and doctors had started to flag this up

          22       comparatively early?

          23   A.  But why was it there was a lot of talk in the late 80s,

          24       early 90s, regarding the transfusion aspect?  Why was

          25       there a great deal of work, things thought about
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           1       regarding the testing, regarding getting tested, if they

           2       didn't think there was anything wrong?  And yet they

           3       still haven't told haemophiliacs when that is going on.

           4           The other point about the tracing of patients is not

           5       just to -- well, the first point is that if you trace

           6       them, then you can make sure their lifestyle can be

           7       adapted or changed and I have had people coming in who

           8       the health service thought they were alcoholics.  You

           9       have heard that story before, I am sure.

          10           So they changed the life scale, but the interfering

          11       treatment was beginning to be developed in the 1990s and

          12       into the late 90s.  They could have had that early

          13       enough to prevent any further liver damage in the

          14       future.

          15           So it is affecting them in terms of their health.

          16       The other important point is that a lot of them were

          17       extremely worried when they found out about cross

          18       infection with their partners or their partners, past

          19       partners.  So that is another reason, albeit it maybe

          20       a small percentage.  It worries the person who has got

          21       the hepatitis C and there are of course small

          22       percentages, small percentages of human beings, there

          23       are people who have been cross infected by a partner.

          24       And I do have cases like that.  So that's the --

          25   LORD ARCHER OF SANDWELL:  I don't know how far you can help
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           1       us.  We have had had some evidence of doctors,

           2       presumably because they were afraid of upsetting the

           3       patient or whatever reason, saying: don't tell your

           4       partner.  Have you had that?

           5   A.  There had been cases where they don't say anything at

           6       all.  They are quite dismissive and say: hepatitis C,

           7       lots of people in India have it, you will be fine.

           8   MS WILLETTS:  So that is all right, then!

           9   A.  The other thing that is really galling is the number

          10       times I have heard the person reporting the doctor

          11       saying to them: I have good news and bad news.  The way

          12       that is handled is appalling.  "We have cured you, but

          13       we have given you hepatitis C."  I think that, as

          14       a patient handling aspect, leaves a lot to be desired.

          15           But the other evidence I have is that there is no

          16       kind of -- it is just kind of, you know, hepatitis C,

          17       you have to live it, and that is it.  First of all,

          18       a lot of them were not told about the cross infection

          19       problem and there is nothing else done to them after

          20       that, even in terms of treatment.  So they are kind of

          21       left with the hepatitis C.  So to answer your point,

          22       that is the kind of evidence I am getting from various

          23       people.

          24   LORD ARCHER OF SANDWELL:  Thank you.

          25   MS WILLETTS:  It does seem strange that such a finite and
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           1       easily defined community is not --

           2   A.  I can't understand it.

           3   MS WILLETTS:  -- is not approached, informed, tested and

           4       dealt with, and in a funny way it is almost, to put it

           5       crudely, it is almost a no brainer because it is --

           6   A.  That is what I think.

           7   MS WILLETTS:  It is a very clear and definable group.

           8       I find it very strange.

           9   A.  I can't understand it.  As a lay person and a lawyer,

          10       dealing with all kinds of legal, as you say it is a no

          11       brainer.  I cannot see it.

          12           There is also the transfusion aspect.  That is

          13       another, where there is the same kind of issues, but

          14       tailored towards a transfusion problem.

          15           The -- certainly with testing, the out test with the

          16       enzyme and also the anti-hep B test with regard to the

          17       core testing, there is a whole question as to whether

          18       that can be done earlier.  First of all, why wasn't the

          19       surrogate testing done?  Because it was rejected in 1989

          20       and hopefully they were trying to hope for the

          21       anti-hepatitis C test.  So why was the surrogate testing

          22       done?  Because it is a good test.  Okay, surrogate, but

          23       it doesn't overlap.

          24   LORD ARCHER OF SANDWELL:  The government's explanation, as

          25       I understand it, is that it wasn't a very accurate test,
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           1       so we didn't introduce it.

           2   A.  Well, that is your -- they want absolute certainty again

           3       and not taking precautions.

           4   MS WILLETTS:  Something about too many false positives.

           5   A.  But if you have those two tests working together and

           6       they don't overlap and they come out positive, then

           7       that's a good indicator of one you should be alarmed and

           8       putting a red flag on and saying: this might be

           9       hepatitis C.

          10           Now, in America, they did that in the States.  They

          11       did that in 1986, the surrogate testing, and they had

          12       some form of surrogate testing in France in 1965 and

          13       Italy had it.

          14   LORD ARCHER OF SANDWELL:  We have the views of

          15       Mr Justice Burton on that aspect.

          16   A.  Yes, yes, exactly.

          17           So why wasn't surrogate testing done at all?  Why

          18       was it -- Mr Justice Burton says it should have been

          19       done by the latest, 1st March.

          20           There is the anti-hepatitis C test.  That is

          21       1st March 1990 Mr Justice Burton says it should have

          22       been in by.  Why was it not brought in any

          23       September 1991?

          24           The other thing in our evidence is why does it have

          25       a row between the North Eastern Transfusion Director,
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           1       Mr Lloyd, and Professor Cash in Scotland?  Because

           2       Mr Lloyd is bringing it in May 1991 and he calls him

           3       mischievous, he calls it him a betrayal of the National

           4       Blood Transfusion Service and everything else because he

           5       is bringing it in earlier.  What kind of culture is

           6       going on between those directors?

           7   LORD ARCHER OF SANDWELL:  I don't think I have heard of

           8       this.  Is this from the press?

           9   A.  No, this is our evidence to the committee.

          10   LORD ARCHER OF SANDWELL:  Oh, I see.

          11   A.  I can give you the letter.  This is a letter written by

          12       Mr Lloyd, Director General Manager, Newcastle-upon-Tyne:

          13           "In view of the fact we are already set up for

          14       testing, I have decided to keep to the July date [this

          15       is July 1991, so he is bringing in the surrogate

          16       testing -- sorry, the anti-hepatitis C testing in

          17       July 1991].  My personal view is that not to test now

          18       that we have an ability to test would be indefensible

          19       under the product liability legislation.  I appreciate

          20       that individual directors may take a different view on

          21       the potential liability under the ...(Reading to the

          22       words)... testing should not really alter the judgment."

          23           He also wants to know what has happened about the

          24       out tests and the anti-hep B test.  So that is what he

          25       says.  He says:
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           1           "I have told everybody about it."

           2           Now, the reply from Professor Cash is quite

           3       disappointing:

           4           "I have received a copy of your letter to UK BTS

           5       directors with quite profound dismay which I suspect

           6       will be shared by all my SMDTS colleagues.  I cannot

           7       help but conclude that this unilateral action is both

           8       disgraceful and mischievous ...(Reading to the words)...

           9       please confirm this inclusion."

          10           Now --

          11   LORD ARCHER OF SANDWELL:  It seems to me a robust reply.  I

          12       don't know what else you say about this.  What was the

          13       position of Professor Cash?

          14   A.  Sorry?

          15   LORD ARCHER OF SANDWELL:  What position did he hold?

          16   A.  He was Edinburgh.  He was the head of the blood

          17       transfusion in Edinburgh, Scotland.

          18   LORD ARCHER OF SANDWELL:  Oh, I see.

          19   A.  So in the delay point about why it took so long to get

          20       the testing in place, and not 1990, we have this

          21       director in the North East of England saying: I am

          22       bringing it in early.  And you have this Professor Cash

          23       saying these terrible things.  What is that telling us

          24       about what is going on inside that system and what is

          25       not joined up regarding that system and the
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           1       personalities and culture of that system?  So that is a

           2       question that we will be raising in the Scottish

           3       inquiry.

           4   MR MEHAN:  Professor Cash seems to point to the issue of

           5       collective responsibility, that we all do it together,

           6       or you are out there on your own.

           7   LORD ARCHER OF SANDWELL:  It does seem to raise the

           8       question: at what level should seem of these decisions

           9       be taken?  I think it is generally accepted, isn't it,

          10       that a doctor treating a patient should have freedom to

          11       give whatever treatment he thinks is good for the

          12       patient.  But the question should arise: how far should

          13       there be some coordination at national level or even

          14       regional level?

          15   A.  Yes, this is the Scottish director speaking to

          16       an English --

          17   LORD ARCHER OF SANDWELL:  Yes, I follow that.

          18   A.  But it raises the point that if we then go to Professor

          19       Cash and say to him: why did you do this?  Why did you

          20       have this decision?  Why did you delay the testing?  It

          21       points to him.  It also points to another professional

          22       thinking that it is feasible to do this earlier and it

          23       should be done earlier, which casts in doubt what

          24       Professor Cash's view is.  We also have to know what the

          25       rest of the directors are thinking at that time.  So it
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           1       raises all those points about why the system is doing

           2       what it is doing and why it is not doing what it should

           3       be doing.

           4   LORD ARCHER OF SANDWELL:  Yes.

           5   DR JONES:  Could you just repeat the name and preferably

           6       initials of the Newcastle director?

           7   A.  The Newcastle, yes.  I could give you these letters.

           8   LORD ARCHER OF SANDWELL:  I was going to say.  It might be

           9       possible to photocopy those letters.

          10   MR MEHAN:  This is the --

          11   DR JONES:  I have got a copy of Cash's reply, but I haven't

          12       got a copy of that letter.

          13   A.  Anyway, that is the screening of the donors, but here is

          14       the really crucial failure I think, which I cannot

          15       understand and it also ties in with the haemophiliac

          16       community.

          17           What they did was they did what's called a "look

          18       back exercise".  I am sure you have heard of that.  The

          19       Health Minister seemed to give the impression in this

          20       letter that it was a look back exercise regarding all

          21       donors.  But when we looked at it more closely, and he

          22       had to come up with the conclusion that it was repeat

          23       donors.  So only the people who came back, had given

          24       blood before and came back again.  So that was only

          25       repeat donors.
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           1           So what that is missing is the donors that don't

           2       come back.  So therefore all the people who had blood

           3       from donors who don't come back for whatever reason,

           4       they move abroad, they die, they get fed up, they just

           5       don't do it, they are all being missed.  And I cannot

           6       understand again with donors, we know who the donors

           7       are, we know how they are contactable.  We can call them

           8       in again.  Not only can we call them in again; if we

           9       have problems regarding that, we could maybe call in

          10       perhaps risk -- higher risk donors or, you know,

          11       alert --

          12   LORD ARCHER OF SANDWELL:  It would be a protection for the

          13       donors themselves, wouldn't it?

          14   A.  Yes, of course it would.  So again, the same point about

          15       the haemophiliac community, although I appreciate donors

          16       would be much wider.  Donors are contacted and should be

          17       contacted to give more blood.  Why can they not be

          18       contacted to then be tested or screened?

          19           The other point about the repeat donors is that what

          20       the Scottish system did was when they had a repeat donor

          21       and they went to the patient and they found out the

          22       patient was deceased, they did nothing.  There were 560

          23       people whom they found were deceased who, on the face of

          24       it, had an infected transfusion.

          25           What that then does is it means that we don't get to
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           1       that -- we don't find out the cause of the death; maybe

           2       with the hepatitis C and the family don't know that.

           3       But it also misses out the possibility of cross

           4       infection for that person who is deceased.

           5           So as well as ignoring the people who may have

           6       donated and don't come back and therefore all those

           7       patients, even the ones we are looking at, we are

           8       ignoring the deceased and the effect that may have had

           9       on the families.

          10           The other thing we have is that the computer records

          11       only go back in Scotland to 1985.  What we are saying

          12       is: why did you stop at 1985?  Because lots of people

          13       were infected with hepatitis C before 1985.

          14           The other point is what was going on, since this

          15       look back occurred between 95 and 97, what was going on

          16       between 91 and 95?  And that is against the background

          17       of it becoming increasingly known that hepatitis C is

          18       a serious disease.

          19           The other point is: why did it stop in 1997?  The

          20       information we had was for financial reasons.  But

          21       surely it shouldn't have stopped in 1997, at a time when

          22       the interfering treatment has vastly improved and is now

          23       working quite well for people with hepatitis C.

          24   LORD ARCHER OF SANDWELL:  Yes.

          25   A.  The other thing I cannot understand -- so that is the
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           1       donors.  I cannot understand why there was not

           2       a drilling down regarding patients.  You can -- they

           3       say: well, Professor Franks(?) will say: there have been

           4       millions of patients with transfusions.  Well, okay, we

           5       accept that, but can we not get categories of patients

           6       who might be at high risk.  Can we not go in the liver

           7       centres or the hepatic centres of excellence and say: by

           8       the way, can you check these people who have high

           9       outtakes or people who -- or whatever, and see if they

          10       have got hepatitis C.  Or patients who may have got

          11       donations from high risk categories of donors such as

          12       prisons or foreign aspects.

          13           The result of all this, from my evidence, my

          14       clients, is they did not find out for 10, 20, 25 years

          15       that they had hepatitis C, and even then it was not

          16       because they were trying to find them.  It is because

          17       they came back for another reason.

          18   LORD ARCHER OF SANDWELL:  Yes.

          19   A.  So I do not know how many people are still out there,

          20       who have had transfusions in the past before 1991, who

          21       may be carrying hepatitis C or who have carried

          22       hepatitis C and have since died.  They may have died

          23       from a hepatitis C-related cause or may have cross

          24       infected somebody else.

          25           The other point is the treatment.  We will be
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           1       wanting to know about the interfering treatment and what

           2       happened, how that developed throughout the 1990s.  And,

           3       you know, we are not necessarily thinking there is

           4       something wrong there.  We just want to know how that

           5       developed.  When it was available and how --

           6   LORD ARCHER OF SANDWELL:  Yes.  We haven't had much evidence

           7       of that at the moment.

           8   A.  Yes.  As against that, why they stopped looking, when in

           9       fact the treatment was an awful lot better.  Obviously

          10       when the treatment is a lot better, it makes it even

          11       more imperative to find these people, because you can

          12       cure them.

          13           There is also a similar question regarding HIV.

          14   LORD ARCHER OF SANDWELL:  I was going to say: many of the

          15       things you have said would apply equally to HIV.

          16   A.  Yes, yes.  And then there is the whole secondary

          17       infection issue.  The cross infection, from the clients

          18       I have, is a very disturbing element to this and they

          19       are extremely worried about it and what should be done

          20       about it and what could be done in the past.

          21           Another reason why we should have an inquiry is

          22       because I have seen the papers, a draft report, a draft

          23       hepatitis C action plan from 2008 to 2011, and I have

          24       seen a 2006 to 2008 one.  I am struggling to find

          25       a mention of people who are infected with hepatitis C
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           1       from the NHS.  It is all to do with needles.  There

           2       seems to be no strategy there.  They are still trying to

           3       deal with the fall-out from the people with hepatitis C

           4       from way back in the 80s, who are different from the

           5       needles persons; different type of patients, different

           6       problems, et cetera.  And I cannot find anything in

           7       there which deals with that issue.

           8           In terms of numbers.  In Scotland there are 650, we

           9       think, haemophiliacs who were infected and the

          10       government's own figure is about 4,000 in total,

          11       including transfusions, infected with the hepatitis C

          12       virus.

          13           So there are some of the issues which we will be

          14       looking at --

          15   LORD ARCHER OF SANDWELL:  That is very helpful.

          16   A.  -- in the inquiry.  And obviously we will be picking up

          17       any issues that your inquiry, Lord Archer, brings

          18       forward.  And it has been interesting for me, noting

          19       what has been happening with your inquiry.

          20   LORD ARCHER OF SANDWELL:  It is clear that each should

          21       monitor the other so that we don't have to travel the

          22       same road twice.

          23   A.  Or you may be flagging up a matter that needs more

          24       in-depth analysis or answers.

          25   LORD ARCHER OF SANDWELL:  Yes.
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           1   A.  And I think we are raising again this usual point,

           2       there's a lot of questions still being asked and it's

           3       only the inquiry that can give the answers; or may be

           4       the best route to get the answers.  It may be the best

           5       route of trying to achieve the answers.

           6           So I don't think there is anything else.  Again.

           7       I can tell you what has happened regarding the history,

           8       the Scottish Parliament, the Health Committee and the

           9       Lord Mackay judgment.  I can explain that more fully to

          10       you if you want.

          11   LORD ARCHER OF SANDWELL:  If necessary, we will come back to

          12       that.  What I don't think we want to do, if we can help

          13       it, is each inquiry getting into the subject matter of

          14       the other to that sort of extent, if we can help it.

          15   A.  Yes.

          16   MS WILLETTS:  Although I think it is important that this --

          17       that we are informed in some detail how Scotland has got

          18       to the position it has got to, in terms of its inquiry,

          19       which is very different from ours.  Because that is

          20       rather important to us, in terms of why we haven't done

          21       that for England and Wales.

          22           So I think looking at why Scotland has drawn its

          23       conclusions and has decided that the judicial inquiry is

          24       necessary, and we have absolutely rejected that in

          25       England and Wales, I think that is actually rather
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           1       important.

           2   LORD ARCHER OF SANDWELL:  Although it probably simply turns

           3       on the fact that someone actually initiated proceedings

           4       for judicial review in Scotland; and as Mr Maguire said,

           5       someone might have done it in England but didn't.

           6   MS WILLETTS:  I think it does make a difference.

           7   LORD ARCHER OF SANDWELL:  I gather we may have some more

           8       evidence on that.

           9   A.  Yes, but the point to remember is that the judicial

          10       review principles in Scotland --

          11   LORD ARCHER OF SANDWELL:  What --

          12   A.  -- are equally applicable in England and Wales.

          13   LORD ARCHER OF SANDWELL:  Of course, of course.

          14   A.  I don't think the Department of Health and the present

          15       Westminster government should be let off the hook

          16       regarding that.  It is not a political decision solely.

          17       It is a legal position that they are taking, which in my

          18       view is wrong, and they are acting unlawfully in not

          19       holding an inquiry.

          20   LORD ARCHER OF SANDWELL:  I take your point.  We can comment

          21       on it.  I don't think we can actually order it to

          22       happen.

          23   A.  I am just giving you my --

          24   LORD ARCHER OF SANDWELL:  Of course.

          25   A.  You want to know our approach, and it is important for
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           1       us because our inquiry in Scotland will be looking at

           2       what happened in London.

           3   LORD ARCHER OF SANDWELL:  Indeed.  That is very helpful.

           4       Well, thank you very much, Mr Maguire.

           5   DR JONES:  Thank you very much.

           6   MR MEHAN:  Can I just quickly ask, sorry.  Do you think that

           7       the levels that you suggested earlier -- at 10,000, and

           8       then the middle group, 40,000, and end state cirrhosis

           9       or liver cancer full compensation -- is sufficient to

          10       deal with the financial consequences of having

          11       hepatitis C?

          12   A.  No, they are not.  Maybe the £10,000 is, for somebody

          13       who clears spontaneously.  Because in terms of the case

          14       authorities, that would be the common law rate.  But

          15       unfortunately the ones with the chronic hepatitis C, we

          16       are not looking at individual circumstances.  That could

          17       have ruined somebody's life.  They could become

          18       suicidal.  They could have broken marriages, they could

          19       have all sorts of problems; whereas somebody else may

          20       carry forward, not having it as bad as they do.

          21           So of course the £40,000 is an average rate.  The

          22       other one is open ended so they are getting the full

          23       compensation.

          24           But that is on a ex gratia basis.  This inquiry has

          25       happened in Ireland, Southern Ireland.  If this inquiry,
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           1       and we are not pre-judging it, but if it comes up with

           2       the responsibility of the government or bodies who were

           3       negligent in what they did, then that is a different

           4       factor together.  The Skipton Fund has to be put aside

           5       and then we do move on to full compensation.

           6   LORD ARCHER OF SANDWELL:  Well --

           7   A.  I think that will depend on the inquiry.

           8   LORD ARCHER OF SANDWELL:  In Ireland, as I understand it,

           9       there were some criticisms made in the Leslie report.

          10       We can't go as far as to say that there was some kind of

          11       judicial decision that they relied on, can we?

          12   A.  But what happened in Southern Ireland, as I understand

          13       it, is there was a ex gratia payment made.  But once the

          14       inquiry looked at matters, then the government had to

          15       then change after the inquiry and then give a scheme for

          16       full compensation.

          17   LORD ARCHER OF SANDWELL:  Yes.  I think we probably have to

          18       wait until we have discussed this, because certainly

          19       there was mistaken information given to Parliament, but

          20       quite how far that went -- anyway.

          21   A.  The point is that it may or may not lead to full

          22       compensation.  But in a sense, as I have said before,

          23       that is not the primary purpose of the inquiry; it is

          24       for people who have answers, explanations, risks, the

          25       anxiety assuaged of the public and obviously lessons to
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           1       be learned.  That is the primary motivation of most of

           2       my clients.

           3   LORD ARCHER OF SANDWELL:  Yes, indeed.

           4   A.  If the by-product of that is that there is no

           5       compensation, then that is the by-product.

           6   LORD ARCHER OF SANDWELL:  I follow.  That is not the major

           7       purpose.  Thank you very much indeed, Mr Maguire.

           8   (12.07 pm)

           9   LORD ARCHER OF SANDWELL:  Mr Martin Harvey, I believe, next.

          10                    MR MARTIN HARVEY (called)

          11   LORD ARCHER OF SANDWELL:  Well, thank you both for coming

          12       back.

          13   A.  I was only invited, Lord Archer, if I may.  A number of

          14       the questions that have been raised relate to the

          15       Skipton Fund.

          16           As you recall, I am a director of the Skipton Fund

          17       before -- as I have capacity also as a Chief Executive

          18       of the Macfarlane Trust.  I tend to stand aside from the

          19       administrative process of the ex gratia claim payments.

          20       And I have my colleague, Nick Fish with me, who is the

          21       company secretary of the Skipton Fund and he will be

          22       more than delighted to address questions in terms of the

          23       ex gratia payment process if you wish to ask them.  So

          24       I wonder if he could join me on the table.

          25   LORD ARCHER OF SANDWELL:  Yes, indeed.  Thank you very much.
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           1           So for the moment, we are dealing with the

           2       Skipton Fund.  We will ask some questions about the

           3       Macfarlane too.

           4           I am not sure that I have many questions, myself,

           5       about the Skipton Fund.

           6   MS WILLETTS:  No, I don't.

           7   LORD ARCHER OF SANDWELL:  These were straight standard

           8       payments, weren't they?

           9   A.  Well, the Skipton Fund, as you are probably aware, is in

          10       effect an agent company of the Department of Health.

          11   LORD ARCHER OF SANDWELL:  Yes, I gathered that.

          12   A.  Apart from the process, and indeed the rationale of the

          13       Skipton Fund, I am not sure we can really comment

          14       because of course we would have to take presumably

          15       instruction.  But we can talk about the current levels

          16       of payment, the amount of people that have been paid, if

          17       you wish.

          18   LORD ARCHER OF SANDWELL:  But the documentation presumably

          19       there is (a), a trust document, is there?  (b) --

          20   A.  The Skipton Fund is a company.  It is not a charity.

          21   LORD ARCHER OF SANDWELL:  I know it is not a charity, but it

          22       acts as agent for the government, doesn't it?

          23   A.  For the Department of Health.

          24   LORD ARCHER OF SANDWELL:  Yes.  So we will find an objects

          25       clause.
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           1   A.  Yes.

           2   LORD ARCHER OF SANDWELL:  A document.  I was wondering, it

           3       would be helpful if we could have a copy of that;

           4       presumably that is not non-disclosable.

           5   A.  You have a copy of the agency agreement, I believe,

           6       already.

           7   MR MEHAN:  Yes.

           8   A.  And we had to get sanction from the department to reveal

           9       that to you.

          10   LORD ARCHER OF SANDWELL:  Yes, I see.

          11   A.  But you have that.

          12   LORD ARCHER OF SANDWELL:  Oh, we have that?

          13   A.  Somewhere in your paperwork.

          14   LORD ARCHER OF SANDWELL:  Yes, I don't think I have seen

          15       that yet.  And that presumably sets out the powers of

          16       the company, which are fairly limited.  There is

          17       a discretion that is fairly limited.

          18   A.  No, there is no discretion at all.  There is -- I am

          19       sorry.  There is a first stage payment and a second

          20       stage payment.

          21   LORD ARCHER OF SANDWELL:  Yes.  All -- well, I say "all".

          22       What the Skipton Fund does is look at the medical

          23       evidence presumably.

          24   A.  Yes.  The application forms and the guidance notes

          25       clearly state what is required and the forms are
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           1       confirmed by the -- by the clinical specialist.

           2   LORD ARCHER OF SANDWELL:  Yes, precisely.

           3   MR MEHAN:  Perhaps you could go through some of the

           4       statistics of how many have received the full £45,000

           5       and how many--

           6   A.  The first stage payment is --

           7   LORD ARCHER OF SANDWELL:  £20,000?

           8   MR FISH:  £20,000 is the first stage.

           9   LORD ARCHER OF SANDWELL:  £25,000 is the second stage.

          10   MR FISH:  705 received both payments, and at the moment

          11       3,932 have received -- well, the first payment.  But the

          12       705 is incorporated into those figures, so --

          13   MR MEHAN:  This includes the figure 3,932?

          14   MR FISH:  Yes.

          15   LORD ARCHER OF SANDWELL:  And the major problem, if

          16       I remember, is that a widow doesn't get anything unless

          17       her case falls within a fairly narrow window.  Is

          18       that --

          19   MR FISH:  That's right, unless --

          20   LORD ARCHER OF SANDWELL:  It can't be before the

          21       Skipton Fund was set up?

          22   MR FISH:  Correct, yes.

          23   LORD ARCHER OF SANDWELL:  And it can't be after the cut-off

          24       date; is that right?

          25   MR FISH:  No, there is no cut-off date.  It is just
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           1       29th August 2003.

           2   LORD ARCHER OF SANDWELL:  Oh, I see.

           3   MS WILLETTS:  Yes, it is ongoing.

           4   MR FISH:  Yes, it is ongoing.

           5   LORD ARCHER OF SANDWELL:  But the widow doesn't get anything

           6       if the death was before the date.  That was the --

           7   MR FISH:  Correct.

           8   MR MEHAN:  Do you have any statistics of how many widows

           9       have perhaps applied and fall foul of that date?

          10   MR FISH:  No, we don't have those.

          11   LORD ARCHER OF SANDWELL:  Are there ongoing discussions with

          12       the government about that aspect?

          13   A.  We have, from a point of view of what the fund would see

          14       as equality of treatment, raised this sort of matter

          15       with the department.  But I have to say that the

          16       department have -- would say to us, have said to us that

          17       the rules are laid down and that is what they are.

          18       There has been no move to extend the qualification for

          19       receipt of any ex gratia payments.

          20   LORD ARCHER OF SANDWELL:  No, I see.  Was there any

          21       discussion about the amount of those two stage payments?

          22       Do we know how the government worked out those

          23       particular figures?

          24   A.  I was involved -- well, the Macfarlane Trust was

          25       involved with the setting-up of the Skipton Fund and
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           1       I referred to the administration of the fund more than

           2       anything else.  So the level of payment was pre-decided

           3       by the Department of Health at the time, and of course

           4       the Skipton Fund has no representational entitlement to

           5       the department whatsoever.

           6   LORD ARCHER OF SANDWELL:  Is that --

           7   A.  As an agent company to the Department of Health.  As

           8       an agent, it would be difficult to represent almost

           9       against --

          10   LORD ARCHER OF SANDWELL:  It wouldn't be represented in the

          11       department, I suppose; is that right?

          12   A.  There would be difficulties.

          13   LORD ARCHER OF SANDWELL:  So basically, you do precisely

          14       what the department instructs you to do.

          15   A.  Indeed.

          16   LORD ARCHER OF SANDWELL:  Has the Skipton Fund received any

          17       indication that there might be further cuts in the

          18       amount of funding?

          19   A.  No.

          20   MS WILLETTS:  May I just ask.  Is there a view on how long

          21       the fund is likely to continue to be making payments in

          22       the future?  Are you working on a sort of, you know,

          23       "With this model, we will be able to continue doing this

          24       for X number of years, at which point there will be

          25       a natural conclusion because there won't be people there
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           1       to apply" or for some other reason?  Is there a view on

           2       that?

           3   A.  The view by the department at the time was that the

           4       Skipton Fund would cease when the last qualifying

           5       payment had been made, which I appreciate is rather

           6       obvious, but we have no idea really how many claims

           7       there are; although initially we anticipated there could

           8       be up to 8,000 claimants, but I am not sure about the

           9       science behind that figure.

          10   MS WILLETTS:  No.  Because one would imagine that if one is

          11       looking at it from a business model point of view, you

          12       have a finite pot and you have a finite number of

          13       potential recipients.  So there must be, I would have

          14       thought, a model upon which you work which says: well,

          15       we have to allow for up to X, 8,000 perhaps, because

          16       would that not inform the level of payments?

          17   A.  Well, to answer your question in terms of a business

          18       model.  Obviously to prepare a business model, you would

          19       have discussions beforehand in terms of the modus

          20       operandi of what you were seeking to do.  That was not

          21       the case in this case.  The Skipton Fund was announced

          22       on August --

          23   MR FISH:  29th.

          24   A.  -- 29th 2003, and we had to be in operation by, as

          25       I recall, April 2004.
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           1           Now, there was no time to develop any form of

           2       business model.  All we were concerned about was getting

           3       the thing up and running to meet the objectives of the

           4       Skipton Fund itself, and it took some considerable time

           5       and there was departmental pressure to get it set up,

           6       but I have to say very little decision making from the

           7       department enabling that.

           8           So we had to press very hard to get them to agree

           9       certain aspects of the operation of the fund, and this

          10       we did.  And I have to say that we actually said to the

          11       department: we will operate from June, I believe it was,

          12       2004 and you had better be ready.  That was the only way

          13       to actually do it.

          14   LORD ARCHER OF SANDWELL:  But it worked.

          15   A.  It did.

          16   MR MEHAN:  The Skipton Fund, it does include whole blood

          17       patients?

          18   MR FISH:  Yes, as well as haemophiliacs.

          19   A.  You will recall, the last time -- the Macfarlane Trust,

          20       the infected hepatitis C community or the beneficiaries

          21       of the Macfarlane Trust that were infected with

          22       hepatitis C, the vast majority of them were dealt with

          23       immediately and then we were given the rather crude

          24       phrase "open for business" for the remainder.

          25   LORD ARCHER OF SANDWELL:  Yes, I think I remember that.
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           1       I think we have details of that.

           2           I think that probably answers our questions about

           3       Skipton, does it?  I think I am not, speaking for

           4       myself, all that clear about the history of Macfarlane.

           5       Can you help us on that?

           6   A.  I think I possibly can.

           7   LORD ARCHER OF SANDWELL:  We heard evidence today that it

           8       was in the nature of a settlement of litigation.

           9   A.  I joined the Macfarlane Trust in October 2003 and I was

          10       appointed the Chief Executive then.

          11   LORD ARCHER OF SANDWELL:  Yes.

          12   A.  The Macfarlane Trust was, in effect, the government's

          13       answer to the tragedy that had occurred.  It was

          14       a discretionary charitable trust and set up to

          15       support --

          16   LORD ARCHER OF SANDWELL:  That was in 1987, was it?

          17   A.  88.

          18   LORD ARCHER OF SANDWELL:  Well, there was a period --

          19   A.  That was setting up.

          20   LORD ARCHER OF SANDWELL:  Presumably there was a time when

          21       the terms were broadly agreed and then a time when it

          22       was set up in business.

          23   A.  The trust deed says 1988.

          24   LORD ARCHER OF SANDWELL:  The trust deed says 1988, right.

          25       But again --
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           1   A.  With respect, you should not confuse the

           2       Macfarlane Trust with the MSPT and the MSPT2

           3       settlements, which we've referred to.

           4   LORD ARCHER OF SANDWELL:  I was going to come to that, but

           5       they were slightly later.

           6   A.  They were 1990 and 1991.

           7   LORD ARCHER OF SANDWELL:  Yes, yes.

           8   A.  And I was interested to hear, I think an earlier

           9       statement where I think Mr Ross said there was no

          10       pressure to sign any waivers on the MSPT2 payment.

          11   LORD ARCHER OF SANDWELL:  Yes.

          12   A.  I think that statement should be interrogated further.

          13       [Applause].

          14   LORD ARCHER OF SANDWELL:  I see.  There seems to be some

          15       confirmation from those with experience.

          16   A.  Well, they are the people that know.

          17   LORD ARCHER OF SANDWELL:  Yes.  Are we talking about

          18       pressure from the government or pressure from the

          19       solicitors or were the solicitors just simply the

          20       messengers of bad news?

          21   A.  I think the solicitors were keen to get a settlement

          22       established and the waivers were signed within that

          23       framework of persuasion.

          24   LORD ARCHER OF SANDWELL:  Well, the solicitors of course, as

          25       we have been told this morning, did have to warn
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           1       clients, "If you continue the litigation, it is always

           2       possible that you may lose".

           3   A.  My concern was hearing that there was no pressure to

           4       sign the waiver.  That is what I'm really commenting on.

           5   LORD ARCHER OF SANDWELL:  Yes.  Pressure from the

           6       government?

           7   A.  The solicitors.

           8   LORD ARCHER OF SANDWELL:  From the solicitors?  I see.

           9   MS WILLETTS:  We did hear evidence that somebody was told

          10       that if he did not sign, then he would jeopardise the

          11       group; that all would be jeopardised if one individual

          12       did not sign.  I mean, that is what we were told.

          13       Obviously we will need to look into that further.

          14   A.  That is why I suggest that statement should be

          15       interrogated further.

          16   LORD ARCHER OF SANDWELL:  Yes, it is a little difficult to

          17       investigate what solicitors told their clients.

          18   A.  I am only referring to the statement that was made.

          19   LORD ARCHER OF SANDWELL:  I follow that.  That was a warning

          20       shot.  Thank you very much.

          21   A.  It would seem that way.

          22   LORD ARCHER OF SANDWELL:  Thank you very much.

          23           It was initially established, wasn't it, with

          24       10 million?

          25   A.  Indeed.
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           1   LORD ARCHER OF SANDWELL:  And although I follow that you

           2       yourself don't necessarily go back that far, there was

           3       a general assumption that the beneficiaries probably,

           4       most of them probably wouldn't be alive very much

           5       longer?

           6   A.  The general expectation was at the time that the trust

           7       probably had a shelf life of some five years.

           8   LORD ARCHER OF SANDWELL:  Yes, that is what I had thought.

           9       And the basis of --

          10   A.  I find that an odd statement in many respects, because

          11       the trust is charged with not only looking after the

          12       registrant community, but of course the remaining

          13       families and --

          14   LORD ARCHER OF SANDWELL:  Dependants.

          15   A.  -- widows and dependants.  So when that statement of

          16       five years was made, I am sure it was made in reference

          17       to the registrant community only.

          18   LORD ARCHER OF SANDWELL:  Yes.  So it doesn't seem that it

          19       would be envisaged that the whole trust would be wound

          20       up in five years.

          21   A.  No, but I think its main purpose would probably not go

          22       beyond five years, but something would have to be done

          23       for the remaining dependants.

          24   LORD ARCHER OF SANDWELL:  Yes.  As I understand it, the

          25       presupposition was that if the 10 million was reasonably
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           1       well invested, it would enable whatever payments were

           2       required to go on being made until the trust was run --

           3   A.  I think one could draw that conclusion certainly, but

           4       clearly that's not the case and the --

           5   LORD ARCHER OF SANDWELL:  As has transpired.

           6   A.  As has transpired, that is not the case.  And funding

           7       was never on a firm footing for a number of years.  And

           8       it was -- I mean, in terms of what I have found out

           9       prior to when I joined the trust, funding was never

          10       confirmed and there were difficulties in soliciting

          11       funds which almost went against various ministerial

          12       statements that funding would always be a concern of the

          13       Department of Health.  So the need to, I suppose, return

          14       to the department almost on a regular basis to negotiate

          15       funding for the continuation of the trust was necessary.

          16           Recently, more recently, we have moved to a system

          17       of triennial funding where settlement has been made for

          18       the three year period.  That in itself presents

          19       difficulties because there is no allowance for cost

          20       increases, both in terms of purchasing the disbursement

          21       services, whatever they might be, and of course running

          22       the trust itself.  So it is quite a budgetary exercise.

          23           Our evidence, which I am sure you will recall,

          24       sought to explain to this inquiry the need for further

          25       funding and that has fallen upon departmental deaf ears,
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           1       although the board of trustees are unanimous in their

           2       feeling that increased funding is required.  I do, as

           3       Chief Executive, have a difficulty with departmental --

           4       the department's analysis of: you don't need any more

           5       money, with the trustees saying precisely the opposite.

           6       It just doesn't square, in a particular square.

           7   LORD ARCHER OF SANDWELL:  Yes.  We may hear some evidence on

           8       that from the department.

           9   A.  You may do.  I shall be interested to hear it.

          10   LORD ARCHER OF SANDWELL:  You do, or did certainly, get some

          11       core funding from the department, in addition to the

          12       disbursements, didn't you?

          13   A.  Prior -- yes.  The management costs of the

          14       Macfarlane Trust were met under what was known as

          15       a section 64 grant and that was for management costs

          16       only.  But more recently, the total allocation made to

          17       the Macfarlane Trust includes a provision for management

          18       costs, which we have to decide and the remainder for

          19       disbursements, so we tend to try -- we absolutely follow

          20       the charity commission mantra.  We try to keep

          21       management and operating costs below 10 per cent of

          22       total income which we managed to achieve, even though

          23       there was no increase in the allowance of management

          24       costs over a three year period.  I described that to my

          25       staff, and we managed to do this effectively.
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           1   LORD ARCHER OF SANDWELL:  The question will arise again at

           2       the end of the three years, presumably?

           3   A.  We are coming to the end of the three year cycle now.

           4       I shall be interested in how we get on.

           5   MS WILLETTS:  And the section 64 funding will have dried up?

           6   A.  It doesn't apply anymore.  The grant was taken away and

           7       there was recompense for that in the total allocation to

           8       a degree, to a degree.

           9   MS WILLETTS:  But it is up to you how you divide that pot.

          10   A.  It is indeed.  Well, we keep management costs, as

          11       I said, below 10 per cent.

          12   MS WILLETTS:  Yes, I understand that.

          13   A.  Because our primary concern is to ensure that the

          14       maximum amount of money goes towards disbursements in

          15       terms of relief.

          16           Our policy is currently under review because of the

          17       difficulties in managing the disbursement allocation,

          18       that we are now looking at our reserves policy to take

          19       an element of that retained reserve and put it into the

          20       disbursement pot.  The Macfarlane Trust recognises that

          21       its objectives are changing and have changed because we

          22       have a considerable and vibrant surviving community and

          23       we have moved beyond what perhaps the trust was

          24       initially set up for.

          25   LORD ARCHER OF SANDWELL:  We are now talking about long term

                                           116

           1       funding for the individuals?

           2   A.  Yes.

           3   LORD ARCHER OF SANDWELL:  Just going back to the history, so

           4       that we can get this straight.

           5           There came a time when it became clear, first that

           6       beneficiaries were living longer than had been

           7       anticipated, fortunately, and other costs were going up

           8       and individuals were incurring the kind of costs which

           9       wouldn't arise if you only had a short life?  You had to

          10       have the roof repaired and get some new furniture from

          11       time to time, and that sort of thing?

          12   A.  As I have said, the reasons for the trust have changed

          13       and of course what it is seeking to do is to reflect the

          14       needs of the surviving community of care, based on what

          15       is a normal life span.  But you have to bear in mind: it

          16       may be a normal life span, but of course in terms of

          17       life, in the vast majority of cases, it would be in

          18       terms of declining health in that normal life span.  So

          19       of course the disbursement policies of the trust have to

          20       change to meet that, and we are addressing this.

          21   LORD ARCHER OF SANDWELL:  Indeed.  Unlike the Skipton Fund

          22       of course, it does depend on need, doesn't it?  The

          23       beneficiary has to make an application, don't they?

          24   A.  Well, the way the trust disburses its support, the vast

          25       majority of that -- the vast majority of the use of the
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           1       disbursement pool is by way of regular monthly payments

           2       to its primary, its registrant community.

           3   LORD ARCHER OF SANDWELL:  Are they standard or do they

           4       depend on the needs of the individual?

           5   A.  No, they are standard, but depending upon certain

           6       circumstances.  So what --

           7   LORD ARCHER OF SANDWELL:  I see.  So if you have dependent

           8       children and so forth, so it works out arithmetically?

           9   A.  Yes, indeed.  And what we have done is this, in terms of

          10       refining the disbursement policy.  We have made

          11       an assessment of the standard national salary, the

          12       national wage, if you will, and we assess that at

          13       broadly £20,000, and then we have applied a premium for

          14       living with HIV of 50 per cent, so £30,000.  And this is

          15       based on work the trust had done some years beforehand

          16       of the costs of living with HIV.  As simple as that.

          17   LORD ARCHER OF SANDWELL:  When was this calculation done,

          18       that you are telling us now?

          19   A.  Oh, years before my time.

          20   LORD ARCHER OF SANDWELL:  So from the early days of

          21       Macfarlane?

          22   A.  Not from the early days, but during the life span of the

          23       trust.  I cannot give you the year, I am afraid.

          24   LORD ARCHER OF SANDWELL:  I see.

          25   A.  But that analysis was taken.  And what the trust is
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           1       saying is that if you have a household income of under

           2       £30,000, then your financial need, notwithstanding any

           3       health-related need, is greater than if you had

           4       a household income of over £30,000.

           5   LORD ARCHER OF SANDWELL:  I see.

           6   A.  And that is what we are applying at the moment, but

           7       I have to say it is work in progress which we are now

           8       refining.  And we pay supplements for spouses and

           9       children, et cetera.

          10           So that is the vast majority of the way the

          11       disbursement fund is allocated, and of course we have

          12       a method of disbursing single grants for a variety of

          13       different matters, ranging from assisted conception to,

          14       I am not being trite, but washing machines.  It really

          15       is that varied.  We seek to try and meet, as far as

          16       possible, the need.

          17           But one has to say, we cannot meet all the need that

          18       is put to us.  Discretion has to apply and it is

          19       extraordinarily difficult for indeed my staff or indeed

          20       the trustees to make such decisions.  They do -- they

          21       are troubling.

          22           And I would rather add that, as has been said,

          23       I would question whether or not, in terms of this

          24       tragedy, a discretionary charitable trust was the right

          25       answer.
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           1   LORD ARCHER OF SANDWELL:  No, I was going to pursue that

           2       with you, because first of all there is a feeling that

           3       you have to go cap in hand.

           4   A.  "Begging" is the word our people use.

           5   LORD ARCHER OF SANDWELL:  "Begging", yes indeed.  It has all

           6       the connotations of means testing.  It is means testing.

           7   A.  No, we don't means test, but discretion is applied to

           8       "needs testing".  That is the difficult area for the

           9       trust.

          10   LORD ARCHER OF SANDWELL:  Yes.

          11   A.  And really, although the Macfarlane Trust was the

          12       department's -- the government's answer to the tragedy,

          13       a discretionary charitable trust does not seem the right

          14       answer for what occurred.  And I think to make people

          15       who suffered this come to a charitable trust to, in

          16       their words, "beg for support", even though there are

          17       benefits, waivers, and all the rest of it which

          18       I accept, does not seem right to me.

          19   LORD ARCHER OF SANDWELL:  If I remember, your solution was

          20       a lump sum which would enable people to plan their lives

          21       and decide how they want to spend them?

          22   A.  Correct.

          23   MS WILLETTS:  Make choices.

          24   A.  To make choices and to empower them to run their own

          25       lives, as opposed to having their lives -- I am not
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           1       saying run by the Macfarlane Trust, but contingent upon

           2       what the Macfarlane Trust can and cannot do.

           3   MS WILLETTS:  Because individuals constantly have to make

           4       the case that they have these needs, and that is

           5       something that is, you are saying, is completely the

           6       wrong approach, which I would agree with as a personal

           7       view.

           8   A.  The Macfarlane Trust, it is a privilege to run it, make

           9       no mistake.  But from my point of view, knowing the

          10       history behind the Macfarlane Trust, I wonder if

          11       a discretionary charitable trust was the right way of

          12       doing it.

          13   LORD ARCHER OF SANDWELL:  If I remember, we did discuss with

          14       you last time what figure you would put upon the lump

          15       sum.  I am not sure that it came from you.

          16   A.  It didn't come from me, but I --

          17   LORD ARCHER OF SANDWELL:  Because you didn't commit

          18       yourself.

          19   A.  I couldn't.  I can only report what --

          20   MS WILLETTS:  It was certainly very big.

          21   A.  It would have been quite large, and I can only report

          22       what I am told, what I was told this morning, "Start off

          23       with £1 million, Martin".

          24   LORD ARCHER OF SANDWELL:  Oh, I see.

          25   A.  I have no science behind that suggestion whatsoever, and
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           1       I said it perhaps slightly flippantly.  But the reality

           2       of it is that what happened to the Macfarlane Trust

           3       community of care was a tragedy and how do you

           4       compensate, if you will, for such a tragedy?

           5   LORD ARCHER OF SANDWELL:  Yes, yes, I follow that.

           6   A.  I think the first thing that might happen is

           7       an explanation of what happened, and almost an apology

           8       as well.

           9   LORD ARCHER OF SANDWELL:  Oh, I follow all that, yes.  The

          10       figure that I have actually seen is 400,000.  Would you

          11       regard that as inadequate?

          12   A.  I am not -- I am not the one to ask that question,

          13       Lord Archer.

          14   LORD ARCHER OF SANDWELL:  I don't want to put you on the

          15       spot.

          16   A.  Well, no, you can.  I would regard it as inadequate.

          17       I am a fairly health aging human being.  I have no idea

          18       what our registrant community would regard as

          19       satisfactory and I am not sure you could even put

          20       a price on it.

          21   LORD ARCHER OF SANDWELL:  And we may, I don't know where our

          22       discussions will lead, but we may find that in our

          23       report we ought to put a figure on it.  I am just

          24       wondering, I was going to ask whether you could help us,

          25       but I am just thinking --
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           1   A.  I know of people in the audience that could help you.

           2       I would start off with £1 million.

           3   LORD ARCHER OF SANDWELL:  I see.  Thank you.  That is a good

           4       beginning for the calculation.

           5   A.  I have no authority with my board of trustees to say

           6       that, but as one present.

           7   LORD ARCHER OF SANDWELL:  Thank you.  Going back to the

           8       history.  In November 1989, the government agreed to

           9       make an unconditional ex gratia payment of £20 to --

          10   A.  £20,000.

          11   LORD ARCHER OF SANDWELL:  Sorry, I meant £20,000, to

          12       beneficiaries.

          13   A.  To infected haemophiliacs only.  This was called the

          14       MSPT2 payments.

          15   LORD ARCHER OF SANDWELL:  What was MSPT1?

          16   A.  That was -- well, there was MSPT which was known as

          17       MSPT1 and then there was MSPT2, but it was officially

          18       MSPT.

          19   LORD ARCHER OF SANDWELL:  Yes, I see.

          20   A.  Macfarlane Trust special payments.

          21   LORD ARCHER OF SANDWELL:  I was just wondering which was

          22       which out of the 1 and the 2?

          23   A.  Well, MSPT, the MSPT settlement, if we refer to it as

          24       that, was the £20,000 unconditional ex gratia payment,

          25       unconditionally paid to all infected haemophiliacs at
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           1       the time.  The MSPT2 payment was subject to the waiver

           2       which has already been referred to many times, and there

           3       was different classes of payment, depending upon

           4       individual circumstances.

           5   LORD ARCHER OF SANDWELL:  Oh, I see.  But both pretty well

           6       contemporaneously, so far as the government's intention

           7       is concerned.

           8   A.  Within a fairly short time from one another, yes.

           9   LORD ARCHER OF SANDWELL:  That meant, didn't it, that the

          10       two MSPT things, there were separate trustees.

          11   A.  Yes, there were.  They were non-discretionary trustees

          12       and the trustees of both trusts -- am I right?  The

          13       Macfarlane Trust trustees, for the purposes of simple

          14       administration.

          15   LORD ARCHER OF SANDWELL:  Yes, I see.  And then there was

          16       the discussion about people who were doubly infected,

          17       wasn't there?

          18   A.  With hepatitis C?

          19   LORD ARCHER OF SANDWELL:  Well, yes, the people who had

          20       received some relief through the Skipton Fund.

          21   A.  The Skipton Fund didn't come into being until 2003.

          22   LORD ARCHER OF SANDWELL:  It wouldn't have happened by then,

          23       would it?  No.  So what about people with hepatitis C at

          24       this point?  That was ignored from the Macfarlane --

          25   A.  I think -- well, clearly it wasn't perhaps fully known
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           1       about, as you probably heard.

           2   LORD ARCHER OF SANDWELL:  No, right.

           3   A.  The point I would make is that the MSPT2 waiver refers

           4       to hepatitis viruses, non-specific in terms of A, B or

           5       non-A and non-B, and certainly C.  And I would again

           6       draw your attention to that waiver, in terms of quoting

           7       hepatitis viruses and I think that should be looked at

           8       further in terms of what you have heard earlier,

           9       particularly Frank Maguire.

          10   MR MEHAN:  In terms of that somebody would have perhaps been

          11       diagnosed post-1991 with hepatitis C?

          12   A.  No, the point I'm making is that it's "hepatitis

          13       viruses" with no qualification.

          14   LORD ARCHER OF SANDWELL:  What if one subsequently emerges?

          15       We may have a hepatitis D or...

          16   A.  I would have thought it said A and/or B.

          17   LORD ARCHER OF SANDWELL:  Yes, yes.  I take your point.

          18           Then in 2003, there was the review, wasn't there,

          19       carried out by the department trustees?

          20   A.  Long term review, yes.

          21   LORD ARCHER OF SANDWELL:  So this was addressing what was

          22       likely to be the financial demand on someone who was

          23       going to survive for so little time?

          24   A.  Again, this is the time I joined the trust.  The review

          25       you are referring to was entitled "Funding of long term
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           1       survival" and "not an existence".

           2   LORD ARCHER OF SANDWELL:  I remember this, yes.

           3   A.  It sought to engage with the beneficiary, the full

           4       beneficiary, on how they saw their needs in the future.

           5       Now, I was not party to the setting up of the review,

           6       although it was funded by the Department of Health,

           7       which is interesting in that sense, and it clearly

           8       stated what -- where the trust should be going, in terms

           9       of its future disbursement policies.

          10           Following that, the trust developed and produced

          11       a business case for increased funding.

          12   LORD ARCHER OF SANDWELL:  Yes.  It suggested, if I remember,

          13       was it 7 million?

          14   A.  It was £7 million.  It was 100 per cent increase on

          15       broadly what we were receiving then.

          16   LORD ARCHER OF SANDWELL:  And that would be index-linked for

          17       the future.

          18   A.  If we had got that far, it would have been interesting

          19       to see what they were doing.  Although the business case

          20       had the full support of the board of trustees, it was

          21       effectively rejected by the then minister, Caroline

          22       Flint.

          23   LORD ARCHER OF SANDWELL:  Oh, that was the famous letter,

          24       yes.  Oh, I think she used the figure of 400,000, didn't

          25       she?
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           1   A.  £400,000 was the notional increase we received for

           2       the --

           3   LORD ARCHER OF SANDWELL:  That was the funding for the

           4       trust?

           5   A.  As a whole.

           6   MS WILLETTS:  That's not for an individual.

           7   A.  She got the figure from that.

           8   MS WILLETTS:  So sorry, just to be clear, the Department of

           9       Health set up the review that the --

          10   A.  No, the department funded the review at our request.

          11   MS WILLETTS:  Right.  So who conducted the review?

          12   A.  A consultant called Hilary Barnard.

          13   MS WILLETTS:  So they funded the review and then rejected

          14       the recommendations.

          15   A.  No, you have to break that down into the timelines.

          16       One, it was important to have a review independently

          17       conducted.  Not by the trustees, not by the officers of

          18       the trust.  It had to be impartial, if you will.  And

          19       that it was.  It was an impartially undertaken review of

          20       where the trust might be going.

          21   MS WILLETTS:  Yes.

          22   A.  In the future.

          23           The business case stemmed from that review and for

          24       some reason, the title of the business case now totally

          25       eludes me and I can't remember what it was.
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           1   LORD ARCHER OF SANDWELL:  I think I was looking at it the

           2       night before last.

           3   A.  I beg your pardon.  If I may, the review was entitled

           4       "A life not just an existence".

           5   LORD ARCHER OF SANDWELL:  That's right, yes.

           6   A.  But the business case was "Funding long term survival"

           7       and my apologies to you.  But that stemmed directly from

           8       the review.

           9   LORD ARCHER OF SANDWELL:  Yes, I follow.  And that was what

          10       was rejected?

          11   A.  Yes.

          12   LORD ARCHER OF SANDWELL:  That, I think, clarified my mind

          13       on Macfarlane.  I am grateful for that.  Except that

          14       there is still a possible question mark over further

          15       funding.

          16   A.  We have commitments, as far as you can translate them

          17       from the department, that funding will continue.  The

          18       level of funding is a matter for debate, which we

          19       continue to press and it would be difficult if funding

          20       was retained at this current level.

          21   LORD ARCHER OF SANDWELL:  You are saying that at least it

          22       should keep pace with inflation?

          23   A.  Ideally, yes.  But of course inflation in terms of goods

          24       and services the trust buys into bears no relation to

          25       the RPI or the CPI.
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           1   LORD ARCHER OF SANDWELL:  It is no use looking to the RPI

           2       for these.

           3   A.  Energy costs, for example.

           4   LORD ARCHER OF SANDWELL:  But at least there are no threats

           5       of cutting then?

           6   A.  Not as far as I am aware, but --

           7   MS WILLETTS:  But travel for health care, gas and

           8       electricity and all those things are increasing

           9       exponentially.  It is complete outside any form of cost

          10       of living increase.

          11   A.  Energy costs, for example, are directly related to

          12       suffering with HIV.  You need to have a warm home.  If

          13       you have a cold home, then you will be ill.

          14   MS WILLETTS:  People have to travel for their health care

          15       increasingly.

          16   A.  I can let you have a full range of what we do, how we do

          17       it, if you want it.

          18   LORD ARCHER OF SANDWELL:  I think that would be enormously

          19       helpful.

          20   MR MEHAN:  I think we do have it.

          21   A.  You want it again?

          22   MR MEHAN:  Yes.  It would do no harm, add to the mountain.

          23   A.  Then I will let you have a copy of our annual report for

          24       the year, 31st March just gone.

          25   MR MEHAN:  Are the Macfarlane Trust payments and
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           1       disbursement payments made post-the death of the

           2       haemophiliac?

           3   A.  Our policy is to retain the regular payments to the

           4       widow for a period of time, which we do, and we also

           5       provide additional support to the bereaved, if you will,

           6       for various purposes.  We are in touch with about 160

           7       widows.  I can't be precise, because it is about that

           8       number.  They receive varying degrees of support.  But

           9       of course people move on and get a different life, and

          10       frankly some people don't want to be reminded of their

          11       relationship and association with the Macfarlane Trust,

          12       which I fully understand.

          13   MR MEHAN:  Did the Macfarlane Trust have a copy of all the

          14       waivers that they had received?

          15   A.  No.

          16   MR MEHAN:  Would the Department of Health have a copy of all

          17       the waivers they received?

          18   A.  You should ask the department about that.

          19   LORD ARCHER OF SANDWELL:  I thought we had heard that some

          20       of the waivers had been mislaid?

          21   A.  Well, you surprise me, Lord Archer.  We do have copies

          22       of some of the waivers, certainly yes, but not all --

          23       your question was all the waivers?

          24   MR MEHAN:  Yes.

          25   A.  We don't have all of the waivers.
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           1   LORD ARCHER OF SANDWELL:  No, thank you.  I was just

           2       wondering: what is now the standard monthly payment?

           3       What is the amount of that?

           4   A.  For -- you had to ask me that.  For a registrant with

           5       a housal income of over £30,000, we will pay £363 per

           6       month.  A registrant with a housing income of under

           7       £30,000, £420 and there are supplements payable for the

           8       spouse or children.

           9   LORD ARCHER OF SANDWELL:  I see.

          10   A.  Do you want me to go into full detail?

          11   LORD ARCHER OF SANDWELL:  If you could -- will it be in the

          12       report?

          13   A.  Why don't I just give this to your secretary.

          14   LORD ARCHER OF SANDWELL:  That would be very helpful, thank

          15       you.  That, I think, deals with all I had on Macfarlane.

          16       I wonder if it would help us a little bit about Eileen.

          17   A.  Right, okay of course.  I do have an instruction from

          18       the board of trustees that you should not forget the

          19       Eileen Trust in all this.

          20   LORD ARCHER OF SANDWELL:  Indeed.  No, certainly.  As

          21       I understand it, that started with a half a million

          22       grant.

          23   A.  Yes, in 1993.

          24   LORD ARCHER OF SANDWELL:  In 1993.  Now it funds at

          25       an annual rate of 177,000.
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           1   A.  178.

           2   LORD ARCHER OF SANDWELL:  178.

           3   A.  To include operating costs.  I speak as secretary of the

           4       Eileen Trust.  I have three functions.

           5   LORD ARCHER OF SANDWELL:  Yes, I follow.  How many

           6       registered members has it got now?

           7   A.  22.

           8   LORD ARCHER OF SANDWELL:  22.  But as you said, it is always

           9       conceivable that you may have an escalation of the

          10       number of members?

          11   A.  Well, we have always thought there should be, but there

          12       has -- apart from the odd new registration, and I mean

          13       in very much the single figures, there hasn't been any

          14       new registrations, but we have about 22 beneficiaries

          15       and there is no evidence to suggest that is going to

          16       climb dramatically.

          17   LORD ARCHER OF SANDWELL:  I see.  Certainly it was at the

          18       back of my mind that because of the long incubation

          19       period, there might be an ongoing series of discoveries

          20       of people with --

          21   A.  Yes, you are quite right to say that.  Our last female

          22       registrant was in her early 60s and of course received

          23       the capital payment from the Department of Health by the

          24       Eileen Trust.

          25           I would, I suppose, comment on the fact of the
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           1       difference between the level of capital payments,

           2       particularly to females, from the Eileen Trust and the

           3       Macfarlane Trust.  You will be aware that when I said

           4       that the MSPT payment, the first settlement to

           5       haemophiliacs and HIV was £20,000, that did not apply to

           6       females.

           7   LORD ARCHER OF SANDWELL:  Oh.

           8   A.  They were excluded, because the rationale I understand

           9       is that the Eileen Trust female infectees were directly

          10       infected by their treatment.  Female infectees of the

          11       Macfarlane Trust were indirectly infected, but of course

          12       I am sure you will appreciate that that won't mean a row

          13       of beans how the infection occurred, because at the end

          14       of the day the core problem was NHS treatment.  One

          15       would have to say that there is an inequality, I think,

          16       there.

          17   LORD ARCHER OF SANDWELL:  Sorry, could you just explain

          18       again what you say the ratio behind it was said to be?

          19   MS WILLETTS:  The rationale?  The Eileen Trust --

          20   LORD ARCHER OF SANDWELL:  Sorry, I was using a lawyer's

          21       word.

          22   A.  Rationale?

          23   LORD ARCHER OF SANDWELL:  You are quite right, "rationale"

          24       is the correct English word.

          25   A.  I mean, probably for very good reason, but I am just
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           1       saying, in terms of perception that seemed to be unfair.

           2       Because Eileen Trust female infectees were directly

           3       infected through their NHS treatment.  Macfarlane Trust

           4       female infectees were indirectly infected, for example

           5       through sexual transmission.  What I am saying is to the

           6       registrant commune of the Macfarlane Trust, they would

           7       say that the core reason for infection at the end of the

           8       day was NHS treatment.

           9   LORD ARCHER OF SANDWELL:  Yes.  And the end effect was

          10       exactly the same.

          11   A.  Precisely.

          12   MR MEHAN:  And the females weren't entitled to the £20,000

          13       lump sum?

          14   A.  No.  But the value of the capital payment to female

          15       infectees of the Eileen Trust was £43.5 thousand.  To

          16       female infectees of the Macfarlane Trust, it was

          17       £23.5 thousand and the only rationale can be direct and

          18       indirect infection.

          19   LORD ARCHER OF SANDWELL:  Oh.  When you say that is all it

          20       can be, it wasn't what the department actually said, was

          21       it?

          22   A.  No, that was in the schedule of payments.

          23   LORD ARCHER OF SANDWELL:  Oh, it was.  Yes, yes, I see.

          24       Yes.  I think -- I hope it's clarified my mind.

          25   MS WILLETTS:  I am slightly confused because I thought when
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           1       we heard evidence on this subject the first time, we

           2       were led to believe that it was likely that the needs

           3       for people to benefit from the Eileen Trust was likely

           4       to increase quite significantly, and yet today the

           5       suggestion is that there's certainly no evidence of

           6       that.  Am I getting muddled?

           7   A.  Numbers and needs.  I think the question was that we

           8       anticipated that numbers of the Eileen Trust might

           9       increase.  What I have tried to explain is that at the

          10       moment, there seems to be no evidence to suggest there

          11       will be a hike in registrations.  Needs, of course, will

          12       change, much in the same way as needs for the

          13       Macfarlane Trust beneficiary community will change.

          14       Does that answer your --

          15   MS WILLETTS:  Right.  So it is being clear about needs,

          16       rather than numbers.

          17   A.  I think it is very important.

          18   LORD ARCHER OF SANDWELL:  Yes, of course.

          19   MR MEHAN:  Again I am a little confused about the MSPT2

          20       payments.  This wasn't a lump sum?

          21   A.  It was an ex gratia payment, based on circumstances, for

          22       example -- I am going to refer to the trustees.  I have

          23       a copy, I think.

          24   LORD ARCHER OF SANDWELL:  So we could have a copy?

          25   A.  Do you have a copy?  Just give me 30 seconds.
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           1           An infant under MSPT2 received £21.5 thousand.

           2       A single adult 23.5.  A person married but childless,

           3       the sum of $32,000.  The person who is a haemophiliac

           4       with children, £65,500.  So it goes on.  So you will see

           5       the circumstances, the value of the payments depended

           6       upon circumstances.

           7   LORD ARCHER OF SANDWELL:  Yes, of course.

           8   MR MEHAN:  So you could have someone with 80,000 or £83,000.

           9   A.  I think you will find that is the Eileen Trust, because

          10       I go back again to the value of the MSPT payment,

          11       £20,000.  The Eileen Trust equivalent, if you will, of

          12       a person with children was 83.5.  I am sorry, 80,500.

          13       60,500, plus £20,000, makes 80,500.  So that is how

          14       I think it was carved up, if you will.

          15   LORD ARCHER OF SANDWELL:  Yes, yes.  I see.

          16   MR MEHAN:  So does the MSPT2 only apply to Eileen Trust

          17       registrants?

          18   A.  No, the MSPT2 only applies to the Macfarlane Trust, and

          19       of course now we are only dealing with the odd incidents

          20       of registration of a female infectee.  Forget Eileen

          21       Trust in the MSPT.

          22   LORD ARCHER OF SANDWELL:  Yes, right.  Thank you very much

          23       indeed.

          24   A.  It is a pleasure.

          25   LORD ARCHER OF SANDWELL:  Both of you.  We may need you to
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           1       come back from time to time for particular figures or

           2       documents, but that's very helpful indeed.

           3   A.  Thank you very much.

           4   (12.52 pm)

           5   MR ROSS:  I just want to make one point, if I may.  I think

           6       the previous witness said I should be questioned about

           7       the waivers.  He is clearly misunderstanding the point

           8       I am making, if I can just clarify.  I was just actually

           9       answering the question as put to me.

          10   LORD ARCHER OF SANDWELL:  Perhaps, can we get this down into

          11       the microphone?

          12   MR ROSS:  Sorry.  Graham Ross.  The question that was being

          13       put to me was: is it true that if one person rejected

          14       the waiver or the settlement that everybody would lose?

          15       And I said: no, in my understanding, that wasn't the

          16       case.  A few could.  I don't believe what I said was,

          17       and it certainly wasn't the case -- I can't speak for

          18       every solicitor, but it wasn't the case that -- I wasn't

          19       saying that nobody was under pressure to settle, every

          20       client.  And certainly what I didn't mention, because of

          21       course how a solicitor deals with a client who says they

          22       are not happy, it may be not correct to have said "One

          23       person would disrupt it", but you don't -- but it is

          24       right to say that a few negatives would ruin it for

          25       everybody.  You don't know who is the tipping number.
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           1   LORD ARCHER OF SANDWELL:  If you couldn't have delivered a

           2       substantial number.

           3   MR ROSS:  The important point where the pressure came in was

           4       because if in fact everybody rejected it, the real

           5       pressure was that it was clearly unlikely that legal aid

           6       would have continued to take the case to trial because

           7       we had leading counsel's opinion that this was -- and

           8       that was the way the case was dealt with.

           9   LORD ARCHER OF SANDWELL:  And you have had a reasonable

          10       offer and you have rejected it, so legal aid is

          11       withdrawn.

          12   MR ROSS:  Exactly.  Yes, I thought I would just clarify that

          13       point.  Thank you.

          14   LORD ARCHER OF SANDWELL:  Right, Dr Colvin.

          15                     DR BRIAN COLVIN (called)

          16   LORD ARCHER OF SANDWELL:  Thank you very much for coming,

          17       Dr Colvin, and coming at rather short notice.

          18   A.  Indeed. (Handed).

          19           So my Lord Chairman, Dr Jones and Ms Willetts, would

          20       you like me to explain who I am?

          21   LORD ARCHER OF SANDWELL:  I think if you wouldn't mind, yes,

          22       rather than doing this by question and answer.

          23   A.  So I have presented a brief curriculum vitae for the

          24       group.  I qualified in medicine from Cambridge

          25       University in 1969 and started to treat people with
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           1       haemophilia.

           2   LORD ARCHER OF SANDWELL:  Sorry to interrupt you.  I wonder

           3       whether we could -- I wonder whether conversations at

           4       the back could take place outside.  Yes.

           5   A.  So I qualified in medicine from Cambridge University in

           6       1969 and began to treat people with haemophilia in 1970.

           7       I became a consultant haematologist in '77 and really

           8       effectively directed the haemophilia centre at The

           9       London hospital from that time until I retired from

          10       full-time practice in 2007, although I do still see

          11       people with haemophilia.

          12           I remain as Dean for students for Barts and the

          13       London School of Medicine and Dentistry and I need to

          14       declare that as from 8th January this year, I have been

          15       Medical Director for Europe, Middle East and Africa for

          16       Wyeth Pharmaceuticals, which is a pharmaceutical firm

          17       and I speak personally and in no sense for the

          18       pharmaceutical firm.

          19           I should perhaps mention that I am Chairman of the

          20       ethics committee of the Royal College of Pathologists

          21       and I was Director of the haemophilia centre at The

          22       London, as I have indicated, from 1977 to 2007, but

          23       I was also the Chairman of the United Kingdom

          24       Haemophilia Centre Directors Organisation for a period

          25       of three -- of three years, which should appear on my
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           1       CV, but for some reason doesn't.

           2           The first thing I want to say is that I have

           3       profound sorrow and regret for what happened to people

           4       with haemophilia and to their families over this period.

           5       I also want to say that I have enormous admiration

           6       for my patients with haemophilia and their parents in

           7       this tragedy which Lord Winston has rightly described as

           8       being perhaps the worst thing that has happened to the

           9       NHS.  I personally have looked after 40-odd patients

          10       with haemophilia with HIV infection, and about 80 with

          11       hepatitis C infection, and 25 or 30 of those sadly have

          12       died.

          13           The statement I really wanted to make was that I am

          14       aware of the fact that liver infection became a feature

          15       of blood transfusion in the 1940s, that from the 1970s,

          16       the beginning of the 1970s when I started to practise

          17       haematology and haemophilia care, it was quite

          18       clear that the concentrates were capable of

          19       transmitting hepatitis and that by 1975, the haemophilia

          20       treating community was aware that there was at least

          21       a possibility of chronic liver disease in haemophilia.

          22           It wasn't in any way clear what the severity of that

          23       would be, and I think, though, at the time we were

          24       concentrating very much on helping people with

          25       haemophilia and their bleeding tendency and the

                                           140

           1       hepatitis was thought to be less important.

           2   LORD ARCHER OF SANDWELL:  This was because the hepatitis

           3       which was being talked about was what is now known as

           4       hepatitis C, I take it?

           5   A.  Of course originally, early on from about 1970, there

           6       was quite a bit of hepatitis B.

           7   LORD ARCHER OF SANDWELL:  I see.

           8   A.  And I think when I was at university, the Australia

           9       antigen was described which turned out to be hepatitis B

          10       and then was excluded from donations.  So the number of

          11       patients that I looked after who were hepatitis B

          12       positive was always very small, perhaps two or three.

          13       But initially there were quite a few cases of hepatitis

          14       B in the late 60s and early 70s and we had legacy of

          15       patients with hepatitis B.  But from the 70s onwards we

          16       were looking at what was then called non-A non-B

          17       hepatitis and we don't know what it was.  And later --

          18       nearly all of those cases turned out to be hepatitis C.

          19   LORD ARCHER OF SANDWELL:  Would it be right that it wasn't

          20       regarded initially as a very serious condition?

          21   A.  That is quite correct, and indeed the initial papers

          22       that were published on this subject indicated that there

          23       was not a lot of anxiety.

          24           So for instance, if we look at a paper published by

          25       Professor Mannucci from Milan from 1975, it was noted
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           1       that there was asymptomatic liver disease in haemophilia

           2       and he noted that chronic liver damage was not

           3       associated with overt illness.  So many of these

           4       patients didn't get jaundiced.  Some did get jaundiced,

           5       had an acute attack of hepatitis, but many had no

           6       clinical evidence of hepatitis C whatsoever.  And it was

           7       only known what was known as transaminitis, the

           8       inflammation of the liver which could be detected on

           9       blood tests which indicated that something had happened,

          10       which was thought almost certainly to be viral in origin

          11       but whose exact nature was by no means clear.

          12   LORD ARCHER OF SANDWELL:  We have heard some discussion on

          13       this.  The word was somewhat derogatory, wasn't it, in

          14       those days?

          15   A.  I don't think so.  Not in my mind.  I think the

          16       transaminase blood test will tell you whether there is

          17       inflammation and the expression transaminitis, in my

          18       mind, was simply that we did not know what was going on,

          19       and therefore it was a sort of -- it was coined as a way

          20       of understanding what it meant.  But it was never in my

          21       mind --

          22   LORD ARCHER OF SANDWELL:  It was not dismissive.

          23   A.  Not in my mind at all, no.  It was very descriptive.

          24       Because that is what we knew at the time.

          25           So the position in '75 was that it was quite clear
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           1       that there was chronic hepatitis in the haemophilia

           2       community, but we did not know what it meant.

           3           Then from 1982 onwards, the AIDS outbreak became

           4       apparent to us and from that point the problems of HIV

           5       infection, as it later became known, but AIDS at that

           6       time and hepatitis C were running sort of hand-in-hand.

           7           And I think the next paper I wanted to draw to the

           8       committee's attention really was from Oxford in 1983

           9       when 30 untreated or infrequently treated patients with

          10       haemophilia, four of whom had already noted to be

          11       suffering from liver disease, were studied and 17 out of

          12       those 26 had developed abnormal liver function tests,

          13       and it was interesting that all those who had never been

          14       treated before developed non-A and non-B hepatitis and

          15       most of these were patients who had had NHS

          16       concentrates.

          17           So by 1983, what were then the haemophilia reference

          18       centre directors, of whom I was not a member, gave

          19       advice that for mild haemophilia A or von Willebrand

          20       disease, one should consider using DDAVP, which is

          21       a hormone treatment which I am sure you have heard

          22       about, described initially by Professor Mannucci in Milan

          23       for treating mild haemophilia disease or von Willebrand

          24       disease and that for children and mildly affected

          25       patients, NHS cryoprecipitate or freeze dried
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           1       concentrates should be reserved.  And as early as '83 it

           2       was recognised that there was a need to study what were

           3       known at that time as hepatitis-reduced concentrates in

           4       clinical trials.

           5           So the policy at The London, just to give you

           6       an example, was that we tried to treat our children with

           7       cryoprecipitate and we weren't at that time giving the

           8       children home treatment in any great volume and we

           9       managed to treat some patients with cryoprecipitate

          10       alone but it is not a very easy thing to do, and to my

          11       great regret, some of my patients' children with

          12       haemophilia were treated with the large pool

          13       concentrates and did develop the HIV infection and died.

          14   LORD ARCHER OF SANDWELL:  What do you say the treatment with

          15       cryoprecipitates was not an easy thing to do?

          16   A.  The reason for that is cryoprecipitate comes in bags.

          17       So you have got, instead of a small bottle of

          18       lyophilised powder which you mix with water, you have to

          19       produce an effective dose of say 10 bags of

          20       cryoprecipitate.  This means taking the bag, taking the

          21       fluid out of the bag, putting it all together which

          22       gives you quite a large volume, and then infusing it

          23       into the patient.  Difficult to do at home and also

          24       quite difficult to manage, even in the hospital.  Also,

          25       there are more allergic reactions with the
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           1       cryoprecipitate.  Of course when you are dealing with

           2       the children, because the children are so small, the

           3       number of cryoprecipitate bags that you require is very much

           4       lower.  And although I think some of my colleagues were

           5       not particularly happy about using cryoprecipitate in

           6       our children at this time, it was a point of view that

           7       I took.  But it is very important that you appreciate

           8       that some of my children did have concentrate and did

           9       sadly get HIV infection and subsequently died.  I am not

          10       suggesting that I avoided entirely the problem in my

          11       children.

          12           So in 1985 a very important paper was published by

          13       Peter Kernoff who was the Director at the Royal Free

          14       Hospital who died a year or two ago and what he

          15       demonstrated, and this is a very important point to

          16       note, was that everybody who was treated for the first

          17       time with a large pool concentrate, whether that large

          18       pool concentrate was commercial, American or was NHS

          19       British, developed non-A, non-B hepatitis really without

          20       exception.  Interestingly, he also noted in his paper

          21       that for the five patients treated with cryoprecipitate,

          22       nobody developed hepatitis.

          23           I performed a small observational study about that

          24       time in my only patients where we were treating patients

          25       who had never been treated before, with cryoprecipitate,
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           1       and we noted that in quite a careful follow-up period of

           2       about, I think half a dozen patients, I think, that none

           3       of them developed hepatitis at all.

           4           On the other hand, Christine Lee, who was working at

           5       the Royal Free at the same time as Peter Kernoff in 1985,

           6       described a case of very aggressive non-A non-B

           7       hepatitis leading to chronic active hepatitis in the

           8       case of a patient treated with cryoprecipitate.  Now,

           9       the meaning of this of course is that you have got a bag

          10       of cryoprecipitate that was infected and was actively

          11       infected, then you would get hepatitis C and of course

          12       it might be that you would get a more difficult case,

          13       because it hadn't been diluted by all the other

          14       uninfected donations.

          15           So I think it is important to appreciate that

          16       although cryoprecipitate had its uses and indeed I was

          17       using it up to 1985, nevertheless if you have got a

          18       batch or a bag of cryoprecipitate that was infected, you

          19       would get hepatitis C.

          20   LORD ARCHER OF SANDWELL:  If you have one infected donor,

          21       you might cause an infection?

          22   A.  Well, it would cause an infection.

          23   LORD ARCHER OF SANDWELL:  If you have a lot of infected

          24       donors, you are more likely to get an infection.

          25   A.  Yes.  But I think it is clear if you had very severe

                                           146

           1       haemophilia and you were being treated as an adult,

           2       let's say, twice a week with cryoprecipitate, you would

           3       be getting 20 units a week maybe.  Over a period of a

           4       year you would have maybe 1,000 units of

           5       cryoprecipitate.  So you begin to build up to the number

           6       of donations you would have got from a large pool

           7       concentrate.  Not quite that many, but you have

           8       gradually been moving towards the same number of

           9       donations as you would have got if you had been treated

          10       with the lyophilised concentrate.

          11           So I think the next paper that I would perhaps draw

          12       your attention to which was also from 1985, from

          13       an Italian group who noted, because they had been trying

          14       out the use of dry heat on factor concentrates, they

          15       noted that in a heat treated concentrate, 11 of the 13

          16       people who had never been treated before developed

          17       hepatitis after exposure.  Now, this was quite a big

          18       disappointment.  Interestingly enough, Professor Savidge was

          19       a co-author of this paper.  What it told us in 1985 was

          20       that although there was a lot of interest in what is now

          21       known as a viral inactivation, using the techniques

          22       available at the time of dry heat to, I think, it is

          23       60 degrees Celsius or I think about 12 hours although

          24       I will have to check that exact figure, if there was

          25       a particularly heavily contaminated batch of
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           1       concentrate, the heat treatment would not remove the

           2       hepatitis C.

           3           So that whilst there was a lot of interest in trying

           4       to get rid of the hepatitis C, the initial heat

           5       treatment, bearing in mind we are talking about 1985,

           6       was not guaranteed to remove the virus.

           7   MS WILLETTS:  May I just interrupt.  If people haven't been

           8       treated before, why would you suddenly try this out on

           9       them?

          10   A.  It wasn't a question of trying it out.  It was

          11       a question of the people who were requiring treatment,

          12       who had to have a concentrate of some kind, the choice

          13       would have been whether they had a heat treated

          14       concentrate or an unheated concentrate, and I think in

          15       the Colombo paper, although I did look at it yesterday

          16       but I haven't got all the details in front of me.

          17       I think in the Colombo paper, I believe the patients

          18       were offered the chance to take part in the study and

          19       there is no doubt whatever that if they had been treated

          20       with unheated concentrate, they would have developed

          21       non-A non-B hepatitis.

          22           So I know it has been said that the patients were

          23       being treated as Guinea pigs, but I think it is very

          24       clear in my mind that it was entirely appropriate to

          25       consider the use of heat treated concentrates in
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           1       an observational way.

           2           I would like to bring your attention to what I am

           3       talking about, observational studies at the end of my

           4       statement.

           5   LORD ARCHER OF SANDWELL:  But if I could just follow that

           6       slightly.  The patient would be told what might happen

           7       and that they were being part of a group for research?

           8   A.  That depends.  I mean, I can't speak for Columbo,

           9       Mannucci and Savidge, because it's nearly 30 years ago and

          10       I wasn't a co-author of that study.  But when I looked

          11       at the study, my memory is that the patients were asked

          12       to take part.  But in those days, there weren't really

          13       ethics committees and research ethics committees in the

          14       way we think of them now.

          15   LORD ARCHER OF SANDWELL:  I was going to ask you that

          16       because you are chairman of the ethics committee.

          17   A.  Not a research ethics committee, a clinical ethics

          18       committee.  It is important to distinguish between a

          19       research ethics committee, which is to do with the

          20       approval of research, and a clinical ethics committee

          21       which is about the question of whether something is

          22       right or not.

          23   LORD ARCHER OF SANDWELL:  Yes, I follow.

          24   A.  And these are two quite different concepts, although the

          25       titles look rather similar.
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           1   LORD ARCHER OF SANDWELL:  But in each case they might issue

           2       guidance about such things as getting the consent of the

           3       patient?

           4   A.  Well, clinical ethics committee started in the

           5       United States, probably about 15 years ago and there

           6       certainly were no clinical ethics committees in the

           7       mid-80s.  I think probably there were no research ethics

           8       committees either.

           9   MS WILLETTS:  So it was down to a clinician to take that

          10       decision.

          11   A.  Let me give you an example.  I really can't recall

          12       exactly what I did.  But in the early 80s, we were

          13       told -- correctly, I think -- to think about treating

          14       patients with cryoprecipitate.  So I had these few

          15       patients who we were going to give treatment, I think to

          16       for the first time, and we chose cryoprecipitate as the

          17       treatment of choice.

          18           When we chose that cryoprecipitate as the treatment

          19       of choice, we also took blood samples clinically to find

          20       out whether that was going to result in hepatitis or

          21       not.  Now, in fact it didn't and we reported those

          22       results in a paper in Clinical and Laboratory 

          23       Haematology and those results were not subject to

          24       research ethics committee approval because there weren't

          25       research ethics committees at that time.
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           1   LORD ARCHER OF SANDWELL:  No.  Could you just tell us

           2       now: is there any sanction?  Do practitioners have to

           3       follow the guidance?

           4   A.  I think the main sanction is if you tried to do a study

           5       and publish it without research ethics committee

           6       approval, you couldn't get publication.

           7   LORD ARCHER OF SANDWELL:  I see.

           8   A.  There is now the concept of clinical governance in the

           9       health service, so that I think you would be subject to

          10       the disciplinary or quasi-disciplinary processes of the

          11       trust for which you were working if you tried to

          12       undertake a research project without research ethics

          13       committee approval.

          14   LORD ARCHER OF SANDWELL:  I see, thank you.

          15   A.  But certainly Dr Jones will be very familiar with these

          16       concepts.

          17   MS WILLETTS:  But when patients are offered the opportunity

          18       to take part in -- well, it is like a trial I suppose

          19       really, isn't it?

          20   A.  Yes.

          21   MS WILLETTS:  Of the heat treated product, would there have

          22       been any sort of conversation or dialogue with them

          23       about the risks, if the heat treated product actually

          24       hasn't managed to tackle the hepatitis?  I don't know,

          25       I am trying to get a sense of what the concept of risk
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           1       and danger actually, for the patient, is.  Because I can

           2       perfectly understand somebody saying: yes, I am willing

           3       to try this heat treated product and see whether we have

           4       good outcomes, but I kind of want to know, well, if it

           5       goes wrong, what is that going to mean for me?

           6   A.  Yes.  I think that at that particular time, it was not

           7       universal practice to discuss matters in that way.  And

           8       if I look back at the cryoprecipitate study that I am

           9       talking about that I undertook, I don't recall -- I may

          10       or may not have asked the patients what -- asked or told

          11       my patients what I was going to do, but I can't recall

          12       whether I did or not.  And it would have been my view

          13       that the advice was to use cryoprecipitate, therefore

          14       I would use cryoprecipitate, so it wasn't particularly

          15       a choice for my patients and that I would as a good

          16       doctor, or try to be a good doctor, follow up the result

          17       of what I had done so that I could tell whether it was

          18       the right thing to do or not.

          19           But I think if you look at this paper by Colombo

          20       that I am referring to, I would be surprised if those

          21       patients had not been asked their permission to take

          22       part.  Of course, it was an Italian study, probably --

          23       Professor Savidge was involved as well, so I think the

          24       study came from Italy.  And when you read the paper, you

          25       can't tell, I don't think, exactly what was said to the
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           1       patients.

           2   MS WILLETTS:  I think my further suggestion though is that

           3       I am sure permission was granted, but did the patients

           4       know exactly what they were giving permission for and

           5       what the risks attached to granting that permission will

           6       be is really where I am going with that.

           7   A.  I can give you some guidance over a couple of occasions

           8       when I know exactly the day that a patient of mine was

           9       infected with HIV.  So I had a patient who needed

          10       an elbow operation.  We had NHS unheated concentrate, we

          11       had unheated commercial concentrate, and we tried to

          12       reserve the unheated NHS concentrate -- this was before

          13       the heat treatment came in.  We tried to reserve the

          14       unheated NHS concentrate for our children and for our

          15       home treatment programme.  We did not have enough NHS

          16       concentrate to treat people surgically.  So if somebody

          17       was going to have an operation, then we would have to

          18       say to them that we were going to have to use commercial

          19       concentrate, and I can remember two patients actually,

          20       one of whom was having an elbow operation, who I sat

          21       down with and said -- this was probably about '83.  This

          22       AIDS problem is around.  We don't know what it is due

          23       to.  We think it is probably some kind of infection,

          24       viral infection.  We think that the NHS concentrate is

          25       probably less contaminated than the American commercial
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           1       concentrate, but we don't know what the contamination is

           2       and it is my judgment that if we do this operation,

           3       there is a greater likelihood that you will get whatever

           4       this infection is than if we don't do this operation.

           5           So I put the patient in the position, which I think

           6       was proper and correct, of saying: do we do the

           7       operation and take the risk, or do we not do the

           8       operation?  In both cases, the patient decided that they

           9       did need the operation, and wanted to have it.  In each

          10       case, as we later discovered, that was the moment that

          11       they got the HIV infection.

          12           So that, I suppose, gives you a sort of feel for the

          13       agony that the patients went through at this time and

          14       for that matter, the dilemma that we, as physicians,

          15       faced in trying to decide what to do for our patients

          16       and how to communicate with them.

          17   MS WILLETTS:  Because the operation couldn't have been

          18       performed using cryo?  It had to be the --

          19   That is my view, yes.  Obviously

          20       it is a question of what could or couldn't be done.  The

          21       view was -- I think Dr Winter pointed this out as

          22       well that it is really quite difficult doing surgery

          23       with cryoprecipitate.  Now, it is certainly possible.

          24       You can do it.  But cryoprecipitate is not an easy thing

          25       to use --
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           1   MS WILLETTS:  No, I appreciate that.

           2   A.  -- for surgical procedures.

           3   MS WILLETTS:  But clearly -- sorry to interrupt -- clearly

           4       back then, would you say that there was a general

           5       awareness amongst you and your colleagues that the

           6       non-commercial NHS product, you said was perceived as

           7       being lower risk, and there wasn't enough of it?  That

           8       was widely understood?

           9   A.  Oh, fully understood.

          10   MS WILLETTS:  Fully understood.

          11   A.  It is also very important that you appreciate that there

          12       was 100 per cent risk of hepatitis with either NHS or

          13       commercial concentrate.

          14           Maybe this is a good moment to move on to the end of

          15       '84, '85, to discuss the end of '84, '85.  Because it

          16       was in 1984 that HTLV3, later described as HIV, was

          17       identified, and as I have already indicated, it was

          18       about this time that people began to take an interest in

          19       viral inactivation of concentrates.

          20           So those of us who were working in the field at the

          21       time had the choice, if we had the concentrate

          22       available, to, I guess, do surgery with cryoprecipitate

          23       with all the disadvantages that that held and the

          24       supplies of concentrate -- of cryoprecipitate were quite

          25       limited, to offer NHS unheated concentrate, this is now
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           1       probably late '84/early '85, or to offer commercial

           2       heated concentrate.

           3           What we went through at the time was a real dilemma

           4       as to what we thought the likely level of contamination

           5       was, because there was a perception that the NHS

           6       unheated concentrate was probably less contaminated with

           7       virus, albeit not heated, not virally activated, whereas

           8       the American concentrate almost certainly was

           9       contaminated, but might be relatively sterilised or

          10       pasteurised by the heat treatment process.

          11           And in fact, we know that there were some patients

          12       treated with NHS unheated concentrate in late '84 who

          13       became infected with HIV and we also know that there

          14       were some patients who were treated with heat treated

          15       American concentrate, commercial concentrate, who also

          16       got infected with HIV; particularly in Birmingham, UK

          17       and in Canada.

          18           So I think there was a very genuine dilemma as to

          19       what to do until the middle of '85 when heat treated

          20       concentrate became the completely understood treatment

          21       of choice, and that was a bit later for Factor IX

          22       because it wasn't until the end of '85 that Factor IX

          23       heat treated NHS concentrate became available.

          24           But the same applied, I think, to the Factor IX

          25       concentrate which was that we had used NHS IX for a very
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           1       long time, it transmitted hepatitis C just like the

           2       Factor VIII.  But subsequently it became clear that

           3       there was a much lower risk of HIV infection from NHS

           4       Factor IX concentrate.  This was partly because the

           5       virus, it later became apparent, seemed to get separated

           6       into the Factor VIII fraction, rather than the Factor IX

           7       fraction.  So some people with Christmas disease,

           8       Factor IX, did get HIV infection.  I did have one

           9       patient myself.  But the risks were thought to be -- and

          10       indeed did turn out to be -- lower for Factor IX

          11       deficiency than for Factor VIII deficiency.

          12   MS WILLETTS:  It sound like you were in a very difficult

          13       position for lack of choice.  What you really wanted was

          14       heat treated NHS product and also sufficient of it.

          15   A.  There was none.

          16   MS WILLETTS:  Right.  At the time, did you and your

          17       colleagues -- what did you think and feel about that?

          18       Did you lobby or agitate for this to become available?

          19       What was the sense in profession at the time in trying

          20       to address this lack of viability?

          21   A.  I think the sense in the profession was that we were

          22       looking forward to having adequate supplies of virally

          23       inactivated concentrate.

          24           It is also worth, I think, mentioning that people of

          25       my generation believed -- and indeed I still believe --
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           1       in the concept of the NHS.  And I certainly began my

           2       professional career taking the view that I wanted to

           3       support the NHS and wanted to be part of the NHS and had

           4       a kind of belief which I think many have shared, that

           5       the NHS was something that was worth supporting.

           6           Of course, it became the case that perhaps just

           7       before '85, the NHS certainly couldn't provide proper

           8       supplies of the Factor VIII and Factor -- well, we had

           9       enough Factor IX, but couldn't supply proper supplies of

          10       Factor VIII concentrate and I think Lord Owen has spoken

          11       to you.  But there was a belief that the NHS could

          12       provide all the material that was available.  And it was

          13       a regret that we were using American commercial

          14       concentrate.  But I think we had no choice but to do

          15       that.  As I have indicated, the early heat treated

          16       American concentrates were probably very heavily

          17       contaminated with HIV, and certainly in some cases the

          18       heat treatment didn't work.

          19           So I think there was this ghastly dilemma.  And

          20       I can remember sitting in my office talking to Peter

          21       Kernoff on the phone at the Royal Free because I used to

          22       speak a lot to the Royal Free, saying: what do we do

          23       next?  I think the UKHCDO was in a similar difficulty.

          24       It was much earlier to think: the children can be

          25       treated with cryoprecipitate.  But as I have indicated,
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           1       the cryoprecipitate is not virally inactivated and

           2       cannot be virally inactivated.  I don't know if there

           3       are any cases recorded, but if a dose of cryoprecipitate

           4       had been HIV infected, that would have been an extremely

           5       good way of transmitting HIV.

           6   MR MEHAN:  Was that guidance based on the hospitals at the

           7       time or was it coming from the UK --

           8   A.  The UKHCDO provided a significant amount of guidance and

           9       I can certainly explain that to you.  In 1988, the 

          10       UKHCDO performed a study on the newly provided 8Y 9A.  That

          11       was the NHS heated material that became available in '85

          12       and demonstrated its effectiveness at not transmitting

          13       either HIV or hepatitis C.

          14           If you look at the UKHCDO recommendations of 1989

          15       which was quite a lot later, the view was that we should

          16       continue with the clinical trials with unlicensed

          17       products (because these products often didn't have

          18       licences) and that we generally recognised by '89 the

          19       general safety of the available heat treated products.

          20       By that time we had taken the view that we should avoid

          21       cryoprecipitate whenever possible, because at that time

          22       we knew that the viral activation worked and that the

          23       cryoprecipitate couldn't be virally inactivated.

          24           If we are talking about the advice in the period of

          25       1983, I have already read that to you and that was the
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           1       idea that the children are mildly affected patients who

           2       get NHS concentrate or freeze dried concentrate -- the

           3       NHS cryoprecipitate, I am sorry.  The children and

           4       mildly infected patients should receive the NHS

           5       cryoprecipitate or freeze dried concentrate.  And that

           6       meant that those who were not children and not mildly

           7       affected were probably going to have to be treated with

           8       commercial product.  This was '83.

           9           So over this period, we went all the way from

          10       saying: cryoprecipitate NHS treatment is wonderful,

          11       through to saying: we are probably better off with

          12       freeze dried concentrates, whether they come from the UK

          13       or from the States, but probably better from the UK than

          14       from the States, through to saying: we ought to use

          15       virally inactivated material, but actually most of that

          16       comes from the States and we wonder what donors it came

          17       from.  Back to taking the view that NHS concentrate was

          18       the best thing once had it had been properly virally

          19       inactivated and that cryoprecipitate probably was not a

          20       good idea.

          21           By the time we got to the 90s, we changed our view

          22       again because of the worry that the variant CJD came in,

          23       and it then became clear that it was unwise to use

          24       British plasma, and we moved over to American plasma.

          25       This is a much later period.
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           1   LORD ARCHER OF SANDWELL:  You said once or twice "we".

           2       Presumably there was a consensus about this, was there,

           3       rather than --

           4   A.  There wasn't a consensus, because I think it is fair to

           5       say that UKHCDO did try to provide advice, but as

           6       I think Dr Winter explained to you, individual

           7       physicians took their own view.

           8   LORD ARCHER OF SANDWELL:  Of course, yes.

           9   A.  And there was no guidance in terms of: you will do this,

          10       because we say so.

          11   LORD ARCHER OF SANDWELL:  No, I follow that.

          12   A.  And it was very much a matter of people talking to each

          13       other and making agreements to act in a particular

          14       way.

          15           For example, at The London, I always had a very

          16       close relationship with Peter Kernoff and then Christine

          17       Lee after Peter fell ill and I tried to keep my own

          18       policies very much in line with those of the Royal Free,

          19       partly because I liked them and I thought they were good

          20       people; partly because I was working by myself as

          21       an independent and I didn't have a colleague to work

          22       with, so I needed a colleague to bounce ideas off; and

          23       partly because I thought it was in the interests of the

          24       patients of North London to have a reasonably consistent

          25       view.

                                           161

           1   LORD ARCHER OF SANDWELL:  But if you had had a consultant

           2       who took a different view, he wouldn't have been

           3       regarded as very eccentric or marginal?

           4   A.  I don't think so.  And I think that -- I have tried to

           5       explain to you that the position was moving rapidly.

           6   LORD ARCHER OF SANDWELL:  Yes.  I follow that.

           7   A.  And that we didn't have the information.  I think you

           8       said to me earlier that we had difficulty in explaining

           9       to our patients and in managing the problem, and part of

          10       that of course was related to ignorance.  We were

          11       extremely ignorant about what was happening.  Not

          12       because I think we were all incompetent, but because we

          13       simply didn't know about HIV until --

          14   LORD ARCHER OF SANDWELL:  The body of knowledge wasn't

          15       there.

          16   A.  We didn't know about HIV until 1984.  We didn't know for

          17       sure that the heat treatment worked until probably '86,

          18       '87.  Because the early experiments were done as

          19       spiking, if you like, the concentrates and then seeing

          20       whether it looked as though the virus had been

          21       destroyed.

          22           It is interesting that in the Colombo paper to which

          23       I referred, they had actually given heat treated

          24       concentrate to chimpanzees and they hadn't developed

          25       hepatitis.

                                           162

           1   LORD ARCHER OF SANDWELL:  I remember seeing this, yes.

           2   A.  And then when they gave the heat treated concentrate to

           3       human beings, they did develop hepatitis.

           4   LORD ARCHER OF SANDWELL:  Since you mentioned the word

           5       "spiking", we heard this word used in this context quite

           6       a lot.  The suggestion is that for a research purpose,

           7       it was -- the product was deliberately infected with

           8       a particular virus and this was fed to a patient.  Is

           9       that --

          10   A.  No, of course not.  Not to the best of my knowledge.

          11   LORD ARCHER OF SANDWELL:  Only that is the way it has been

          12       understood, I think, in some places.

          13   A.  I have never heard of such a practice and I don't

          14       believe it took place.

          15   LORD ARCHER OF SANDWELL:  When you say "spiking"...

          16   A.  You put the virus into a concentrate and then heat it

          17       and see what happens to it, not by putting it into the

          18       patient but by some technique that allows you to tell

          19       whether the virus has been inactivated or not.

          20   LORD ARCHER OF SANDWELL:  Yes, indeed.

          21   A.  What then happened of course was that all the episodes

          22       of hepatitis C and HIV ceased from 1985 onwards.  There

          23       were some cases in 1986 in Birmingham and Canada from

          24       heat treated Factor VIII concentrate that had not been

          25       fully inactivated for HIV, but I don't believe any
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           1       further cases of either HIV or HCV occurred after '86 of

           2       new cases.

           3           The other thing that I wanted to draw your attention

           4       to is the issues that we have already perhaps touched

           5       on, which are the issues of the observational studies and

           6       consent.

           7           Now, it was the case, and I think I have already

           8       explained this, that as we went along, we were trying to

           9       find out what was happening.  It was well known from the

          10       70s onwards that hepatitis could be transmitted by these

          11       concentrates, both cryoprecipitate and more likely the

          12       large pool concentrates.

          13           So many of us had quite properly, I believe, taken

          14       samples which had then been quite properly stored to

          15       find out what was happening to our patients.  That

          16       included virological samples.  And when it became

          17       apparent what HTLV3 was, which was now about late '84,

          18       it was the case that the samples were looked at to find

          19       out whether people were HTLV3 positive or not.  I think

          20       it is fair to say that these tests were not fully

          21       validated at the time and there were false positives and

          22       false negatives.

          23           Perhaps the most important studies that came out of

          24       this period came from the Royal Free hospital where they

          25       were able to look back over a long period to establish
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           1       exactly when the infections took place, and certainly in

           2       my practice I freely acknowledge that I looked to find

           3       out whether patients were HTLV3 positive or not and

           4       I then told my patients what the results were, to the

           5       best of my ability.  But I don't believe that I obtained

           6       what would now be regarded as valid consent for those

           7       samples to be tested in that way.

           8           I think Dr Winter has pointed out that the whole

           9       concept of the very careful consent taking for viral

          10       investigations actually derives from the HIV crisis, not

          11       in haemophilia, but in the population at large.  And at

          12       the time we are talking about in the late '84, early

          13       '85, it was not conventional to ask permission to retest

          14       old samples or to test samples that we had available to

          15       us, to find out what had actually happened to our

          16       patients who knew that they were at risk.  Maybe under

          17       modern circumstances that was a fault, but it didn't

          18       seem like a fault at the time.

          19           Which brings us on to the issue of consent.  I think

          20       that these days we would of course seek consent from any

          21       patient having HIV tests.  We are obliged to do so by

          22       the GMC and I don't object to that view.

          23           I think it was also just within my mind to undertake

          24       observational studies at that time to find out what was

          25       happening, partly I have explained the Royal Free
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           1       studies.  I know that the studies undertaken in

           2       Edinburgh have also been criticised.  But I believe what

           3       was happening in Edinburgh was a desire by the director

           4       there to establish what was happening in a way which was

           5       not a deliberate research policy, in the sense that

           6       there was no group of people who were being compared

           7       with another group of people.  What was happening was

           8       that it became apparent something had happened -- that

           9       is that an outbreak of HIV had occurred -- and what was

          10       being done was to try to find out what was meant.  And

          11       although of course the research paper was published, it

          12       was very much observational research and not

          13       experimental research.

          14   MEMBER OF AUDIENCE:  Rubbish!

          15   A.  I am just saying what I know.  I can't do anything other

          16       than tell you what I believe to be the case.

          17   LORD ARCHER OF SANDWELL:  We are not going to get into

          18       a shouting match.

          19   A.  So I think that my position really, to summarise, is

          20       that this has been a terrible tragedy.  I deeply regret

          21       what has happened.  I am very sorry indeed that people

          22       with haemophilia and their relatives have been through

          23       this awful experience.  It is the case also that

          24       haemophilia carers have also had an extremely difficult

          25       time.  That perhaps applies particularly to the nursing
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           1       staff who have had to nurse patients through very

           2       difficult times.

           3           It is a pleasure to know that now we are dealing

           4       with safe concentrates which we don't believe will

           5       transmit these kinds of problems in the future.  It is

           6       entirely possible that mistakes were made over this

           7       period, but it is my belief that the things that were

           8       done were done in good faith and I can only say that

           9       I have always done the best of my ability to look after

          10       my people with haemophilia.

          11   LORD ARCHER OF SANDWELL:  Thank you, Dr Colvin.  Well, thank

          12       you very much.  We are most grateful.

          13   A.  I am very happy to answer any questions if you have any.

          14   MS WILLETTS:  I have interrupted enough.

          15   LORD ARCHER OF SANDWELL:  Yes, we have asked enough

          16       questions.  Thank you very much.  Shall we resume at --

          17   MR MEHAN:  That is it.

          18   LORD ARCHER OF SANDWELL:  We won't be resuming publicly, of

          19       course.  That concludes what we do today.  Thank you.

          20   (1.38 pm)

          21                     (The hearing adjourned)

          22
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